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P-R-O0-C-E-E-D-I-N-G-S
1:47 p.m.

CHAIRPERSON MITTEN: Good afternoon, ladies
and gentlemen. This is the November Public Meeting of
the Zoning Commission of the District of Columbia.
Today is Wednesday, November 12, 2003. My name 1is
Carol Mitten and joining me this afternoon are Vice
President Anthony Hood and Commissioner John Parsons.

We expect to be joined by Commissioner May
shortly and we will rearrange our agenda slightly
until he arrives. If you would 1like to see a copy of
the agenda, it's in the wall bin on the wall near the
door. There's a piece of correspondence that we will
be taking up when we get to that point of our agenda
related to the Arthur Capper/Carrollsburg PUD.

I would just remind folks to turn off all
beepers and cell phones so as to not disrupt the
meeting. We do not take any public testimony at our
meetings unless the Commission invites folks to come
forward.

Mr. Bastida, do we have any preliminary
matters?

MR. BASTIDA: Madam Chairman, the staff has
no preliminary matters. Thank you.

CHAIRPERSON MITTEN: Thank you. We'll move
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first to the action on the minutes. Mr. Bastida.

MR. BASTIDA: The staff has provided a copy
of the minutes of September 8th and request approval
of those minutes, Madam Chairman.

CHATRPERSON MITTEN: I'm sorry. What was
the date?

MR. BASTIDA: September 8th.

CHAIRPERSON MITTEN: Okay. Comments,
questions, motions?

COMMISSIONER HOOD: Madam Chair, I move
approval with any necessary corrections.

COMMISSIONER PARSONS: Second.

CHAIRPERSON MITTEN: Any discussion? All

those in favor, please say aye.

ALL: Aye.
CHAIRPERSON MITTEN: Those opposed? Mrs.
Schellin.
MS. SCHELLIN: Do you have an absentee for
Mr. May?

CHAIRPERSON MITTEN: No.

MS. SCHELLIN: All right. Staff will record
the vote three to zero to two, Commissioner Hood
moving, Commissioner Parsons seconding, Commissioner
Mission in favor, Commissioners Hannaham and May not

present not voting, to approve the minutes of
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September 8, 2003.

CHAIRPERSON MITTEN: Thank vyou. Anything
else, Mr. Bastida?

MR. BASTIDA: Yes, Madam Chairman. The
staff request approval of the minutes of October 20th
which you had a copy sent to you.

CHAIRPERSON MITTEN: Thank vyou. I would
move approval of the minutes of October 20, 2003, with
editorial changes.

COMMISSIONER HOOD: Second.

CHAIRPERSON MITTEN: Any discussion? All

those in favor, please say aye.

ALL: Aye.

CHAIRPERSON MITTEN: Any opposed? Mrs.
Schellin.

MS. SCHELLIN: Staff will record the wvote

three to zero to two, Commissioner Mitten moving,
Commissioner Hood seconding, Commissioner Parsons in
favor, Commissioner Hannaham and May not present, not
voting to approve the minutes of October 20, 2003.

CHAIRPERSON MITTEN: Thank you. Now we are
ready to move to the monthly status report by the
Office of Planning.

MS. McCARTHY: Thank you, Madam Chair,

members of the Commission. We've passed out a copy of
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the report. Once again, let me just hit a couple of
items. 4800 Wisconsin Avenue PUD and 4600 Wisconsin
Avenue PUD, you know, have been on there for a while
and I just wanted to report that the O0Office of
Planning's Neighborhood Planning Division is expecting
to produce the Upper Wisconsin report by the end of
this week and to distribute it in the library and to
the ANC and to have it available on the Web early next
week.

We had indicated we would not set down those
projects until that report has come out so we can
begin moving forward towards set-down reports on those
projects.

And with regard to the Department of Mental
Health Hospital at St. Elizabeth's we are still
waiting for a submission from DMH so we don't have a
more definite time in terms of set-downs.

I would also mention with regard to
inclusionary zoning that the Office of Planning had a
task force that had looked at the issue and determined
we needed some more consulting assistance to refine
that proposal. We've had some procedurement problems
but we are finally about to give notice to proceed to
that consultant so we will be reconvening our task

force on inclusionary zoning.
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You may have seen in news reports that the
D.C. Agenda and ACORN and some other related groups
have recently come out with a report from policy link
on the subject of inclusionary =zoning. Have any of
those been sent to the Commission?

CHATIRPERSON MITTEN: I've seen the report.

MS. McCARTHY: We can get some extra copies
and make those available to the Commission members if
they would like those for background reading.

CHATIRPERSON MITTEN: Thank you.

MS. McCARTHY: That's it.

CHAIRPERSON MITTEN: Any questions for Ms.
McCarthy? If there are no questions, then we will
move on to the first item under Hearing Action which
is Case No. 02-19 which is the Forest Hills Tree and
Slope Overlay. I'll turn to the Office of Planning in
just a minute.

If you remember when we took this up the
last time, we had asked the Office of Planning to give
some additional consideration toward another approach
that grew out of their additional work with
neighborhoods where tree and slope overlays had been
mapped already and to work with DCRA and the Urban
Forestry Administration in terms of what would be --

proposed that they would find more readily enforceable
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than perhaps what we had considered thus far.
With that said, we'll move to the Office of

Planning presentation of this supplemental proposal.

MR. MORDFIN: Good afternoon, Madam Chair
and members of the Commission. My name 1is Stephen
Mordfin with the Office of Planning. The Zoning

Commission held the public meeting on March 3, 2003,
and took proposed action with respect to the
originally advertised text for the Forest Hills Tree
and Slope Overlay District.

The Office of Planning responded to the
Commission's request in 1its July 21, 2003, report
recommending a revised text to the original provision
submitted by the Forest Hills Citizens Association.
The revisions sought to address the protection and
expansion of the existing canopy within the proposed
overlay.

At the Commission's September 8, 2003,
public meeting, the Office of Planning was directed to
seek the cooperation of the District's Urban Forestry
Administration and DCRA with respect to the roles as
described in the report. Subsequently, the Office of
Planning met with these agencies which indicated their
willingness to participate in their permanent review

process.
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In light of the adoption of the Tree Bill by
the District Council as a measure to protect trees
greater than 55 inches in circumference throughout the
District and the opportunity for cooperation among
agencies including DDOT's Urban Forestry
Administration and enforcement through DCRA, OP was
encouraged to review the originally proposed text as
advertised.

We worked extensively with corporation
counsel on the drafting of these regulations and with
DDOT and with DCRA on the technical issues. For these
reasons, the Office of Planning is requesting that the
Commission advertise for hearing the text as an
alternative to the text proposed in a Notice of

Proposed Rulemaking in the D.C. Register on December

13, 2002. I will briefly highlight the provisions of
those recommendations.

The general provisions of the overlay are to
preserve trees by requiring a minimum tree canopy
coverage for lots in the overlay. The number and size
of trees required is determined by the percentage of
canopy of the trees after 10 years. The canopy must
be equal to 20 percent of the 1lot area for lots
greater than 9,500 square feet and 40 percent for lots

20,000 square feet in area or greater.
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This provides flexibility in meeting tree
planting and preservation requirements as the
requirements can be met by preserving existing trees
or planting a combination of new trees that will meet
the coverage goal.

Surrounding jurisdictions use similar tree
canopy calculations in their ordinances. The impact
of the regulation on the buildable area of lots would
not be significant. In fact, in most cases the area
required will be twice the tree canopy coverage
requirement.

Section 1517.3 will provide the criteria for
an evaluation of the request to reduce tree canopy
coverage. And Section 1517.4 ensures that the trees
planted are quality trees as defined by the American
Nursery Stock Standards.

Section 1517.5 requires a tree protection
plan which is essential for site evaluation. This
requirement is comparable to other Jjurisdictions.
Sections 1517 through 1511 are enforcement mechanisms.

OP has DCRA support 1in review of the applications
from the Forest Hills Overlay District. A form with
ISA certified 1landscape tree protection plan will
accompany it.

The process for the review is that the
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applicant will prepare a plan or have a plan prepared
by an ISA certified arborist and that plan will then
be submitted to DCRA. It will be referred to DDOT to
the Urban Forestry Administration which will comment
on it and send it back to DCRA. If the plan meets
minimum standards, the building permit will be issued.

If not, then a special exception will be required in
order to obtain the building permit.

That concludes the presentation from the
Office of Planning.

CHAIRPERSON MITTEN: Thank you, Mr. Mordfin.

Questions? Mr. Parsons.

COMMISSTIONER PARSONS: As I understand the
new tree ordnance that the city council has passed,
that deals with trees 55 inches in circumference or
larger. It has a provision that you can buy a tree in
order to cut it down. That is, it's $35, I believe,
per inch to remove it.

Now, I assume a tree of that size could
probably make the 20, 30, or even 40 percent canopy on
a lot as you've described it. Is that fair?

MR. MORDFIN: Potentially it could, yes.

COMMISSIONER  PARSONS: So  the zoning
administrator, I guess, could make a decision that

they had met the 20 percent, allow the building to go
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forward, and then they could go to another forum and
get permission to take it down. Is that possible?

MR. MORDFIN: If they did that, they would
be in violation of the building permit application --
of the coverage because within this process based on

your plan you have three to four years approximately.

We haven't worked that out. Two to three
years -- I'm sorry -- to obtain your tree canopy
coverage. If you then remove that tree, then you no
longer have your coverage. You would have to do

something else to make sure that your lot has that
coverage in the two to three vyears, your canopy
coverage.

CHAIRPERSON MITTEN: Can I Jjust interject
something here? You only have to prove that once,
though, right? You only prove it once in the two to
three-year window and then once vyou've proven it
there's no more compliance? There's not another
opportunity for compliance review? Is that correct?

MR. MORDFIN: That's the way it's draft now.

After the two to three vyears if you aren't in
conformance, then you are finished with the process.

CHAIRPERSON MITTEN: So the answer is vyes
with certain limitations.

COMMISSIONER PARSONS: Right. How 1is the
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arborist or landscape architect going to measure or
depict the canopy? Let me ask this. Is this
something that you have done in a couple of trial
cases in your office to show how this might look and
what would be expected?

MS. THOMAS: No. Three canopy measurement
is something that is routinely done in the forestry
profession and it's not a technical thing that we
would write into the regulations. We do not want to
get into the technical requirements of measuring the
canopy within the regulations.

COMMISSIONER PARSONS: I understand that. I
just wondered what a tree protection plan would look
like as a result of these regulations. I wonder if
that 1s something that vyou had done internally or
could have done prior to a hearing.

MR. MORDFIN: We did do some exercises
taking different size lots 1like 9,500 and 20,000 and
determining what size tree canopies, you know, if you
had 40 percent how much of the lot would that take up
and seeing how that would affect it and taking an
average how much each tree, how much canopy coverage
it would provide on each lot to see if these numbers
actually worked. We also pulled the numbers from

other jurisdictions that they are using and used those
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as a basis for determining what size coverage it would
require.

COMMISSIONER PARSONS: So I presume that
this is done from the drip line of each tree.

MR. MORDFIN: Yeah, because wusually the
canopy and the drip line are the same.

COMMISSIONER PARSONS: All right. Now, as I
understand this -- I guess the trouble I have with
this is the original intent of these tree and slope
overlays was to keep the density of trees that exited
in the community, not to find a way to carve out holes
in them. The way I read this is vyou can get
permission to cut all the trees down on your property
as long as you plant something that in 20 years will
get to 20 percent.

Am I misreading this? I mean, it seems to
me you've got the opportunity to persuade somebody
that every tree on your property could be cut down in
order to build or expand the building lot, or the lot
of the building, I mean, the footprint of the building
on the lot, as long as you plant trees. Have I missed
the point?

MR. MORDFIN: It does permit that you are
permitted to cut down trees but you are going to have

to replant and we wanted to make sure that people
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would replant by making it a requirement to have your
tree canopy coverage of a certain percentage depending
on your lot. That would encourage people to plant
trees.

MS. THOMAS: But the intent -- let me just
stress that the intent is to preserve and expand the
coverage but not just denude it.

COMMISSIONER PARSONS: How does it preserve?

How does it accomplish that?

MR. MORDFIN: One of the things it
accomplishes if you have no trees on your lot and you
want to build you would have to add trees.

COMMISSIONER PARSONS: That's easy. I've
got that one. Yep.

MR. MORDFIN: How it prevents vyou from
denuding is if you do remove the trees, you are going
to have to replace them so it's not 1like those trees
are gone forever unless you have a special exception
approval that permits you to reduce your coverage to
less than percentages as specified.

CHATRPERSON MITTEN: But isn't that only if
you are seeking a building permit?

MR. MORDFIN: It's only for seeking a
building permit. If you're not seeking a building

permit, correct, it does not kick in.
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MS. THOMAS: One thing the urban forestry
drew attention to about Forest Hills is that it's old
growth and a lot of the trees in Forest Hills already
are on the down side. They are old trees and they
will die.

COMMISSTIONER PARSONS: I was hoping you'd
say that because you can probably get any arborist in
the city to come into a lot in Forest Hills and say,
"That's unsafe. That's unsafe. Looks 1like that one
might fall on the garage." I mean, I've been there.
I know what happens.

MS. THOMAS: Well, I'm not speaking being

unsafe. I'm speaking of age, maturity.

COMMISSIONER PARSONS: But that's wusually
the way vyou get there. It's old. It's just very
typical, especially in the forestry business. Take

down the old wood and let the new growth come forward
is the concept of forestry management.

What did vyou find about the existing
ordinance that's been in place for 10 or 12 years on
the other overlays that would cause you to go with
this direction or discard the other concept?

MR. MORDFIN: Well, the problems that we
found with the existing overlays were enforcement,

that they were difficult to enforce.
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COMMISSIONER PARSONS: That's from going out
and talking to people in Chain Bridge and Woodley and
so forth?

MR. MORDFIN: And DCRA.

MS. STEINGASSER: If I might add, when we
went through the public hearing the Commission raised
some very valid points about the wvalidity of trees
throughout the city, not just in special
neighborhoods. If they were important 1in some
neighborhoods, were they important in others.

We tried to craft an ordinance that could be
applicable to less geographically sloping
neighborhoods or neighborhoods that might not be up
against National Park Service ©property but the
ordinance itself would build off of the Tree Bill and
still be applicable throughout the city so we kind of
worked with the Tree Bill and then surveyed other
jurisdictions and tried to come up with an ordnance we
found could be movable in that regard.

Also, 1like Tag says, I'm a bit confused by
the answer whether the Tree Bill would allow you to
buy out your obligation or your tree canopy after you
got your building permit.

I believe the answer should be no because

even if you get your building permit, if you use the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

tree bill to buy out your canopy, you are still in
violation of your =zoning even though there is not
periodic inspections which they are not under the
existing overlays. You would still need to meet your
canopy on site, not under the tree bill. You would
still be obligated under your zoning regs.

COMMISSIONER PARSONS: Well, I think we're
setting up a situation where we've got two enforcement
arms that should be sitting at the same desk maybe.

MS. STEINGASSER: And we have included them
in this, Urban Forestry, to implement the Tree Bill.
We worked very closely with them and they will be
doing the review within this tree and slope overlay as
well.

COMMISSIONER PARSONS: So would you suggest
this proposed overlay be replacing those that are
already in place?

MS. STEINGASSER: Not at this time, no. We
are proposing that it be considered for the Forest
Hills. We operate with it for two years and see how
operable it is and how it conforms to the neighborhood
and then in the future we might want to consider it
for other areas but we are not proposing any
revocation of the existing overlays.

COMMISSIONER PARSONS: So when we have the
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hearing on this, are we having a hearing on both
concepts? You say in the alternative. What do you
mean?

MS. STEINGASSER: I don't believe it would
be on both concepts since we've already had a public
hearing on the existing, what has been set down and

what was advertised in the D.C. Register. It would

just be hearing on this text as an alternative to that
text but not on both.

COMMISSIONER PARSONS: I think it would be
hard to have a hearing on this without talking about
the other.

MS. McCARTHY: In terms of comparison
between the two and which ones would do the most
effective job, I would imagine that some people will
want to draw that comparison. Until the Commission
has had a chance to hear this in more detail and see
how it meets the concerns or until we all have a
chance to hear whether there's problems or issues that
we hadn't though of with this approach, we thought it
best to leave the tree and slope overlay that was
advertised for the Forest Hills in place.

COMMISSIONER PARSONS: Yes.

MS. McCARTHY: Look at this as a possible

alternative or look at combining aspects of the two
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but to give the Commission the full range of
alternatives before a final decision is made.

COMMISSIONER PARSONS: So we wouldn't get in
this circumstance, Madam Chair, of, "Sorry, we're not
here to talk about that one."

CHAIRPERSON MITTEN: I don't think so. I
mean, I think the purpose of having the alternative is
for comparison.

COMMISSIONER PARSONS: Good. That's what I
imagined. Well, I have a great deal of reluctance
about this because I don't see how it improves the
situation. I know some of my colleagues, maybe even
you. I know Mr. May -- oh, he's not here -- was very
concerned about the structure of the overlay we had in
place. I look forward to the dialogue.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER PARSONS: But I'm not willing
to make the motion to set it down because I don't
think the approach is going to work.

CHATIRPERSON MITTEN: Okay. Let's see 1if
there are anymore questions for the Office of
Planning.

MR. BERGSTEIN: Madam Chair, could I just
make a point about the enforcement issue that Mr.

Parsons raised? In the report certification that's
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required on these proposed regulations, vyou have to
indicate what trees are going to be removed. If it
turns out that an applicant removes a tree that they
did not indicate on the certification was going to be
removed, that could be grounds for revoking the
building permit Dbecause it would have Dbeen a
misrepresentation.

Secondly, because the Urban Forestry
Administration would have been reviewing that report
and if they receive a permit request for that wvery
same tree, they could bring that potential
misrepresentation to the attention of DCRA in terms of
revoking the building permit.

Lastly, this scheme calls for a
certification to be made not 1less than two and not
more than three years as to whether or not the trees

have been planted and that the tree plan was being

complied with. If that certification hasn't been
made, then there would be a violation of the
provision.

One of the things that's contemplated, and
the Zoning Commission can't do it but we could request
DCRA to do it, to create a very significant find for
violation of this provision that could act as a

deterrence to persons not abiding by the tree
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protection plan that they submit. I just wanted to
add that for your information.

CHAIRPERSON MITTEN: Just while we're on the
subject of enforcement -- I will just note for the
record that Mr. May has arrived and we are happy about
that. We are in the middle of our discussion about
Forest Hills.

MR. MAY: Thank you.

CHAIRPERSON MITTEN: Ms. Steingasser had
suggested that the intent, at least, 1s that there
would be ongoing compliance required but I'm not sure
that's captured -- I'm speaking to you, Mr. Bergstein
-- I'm not sure that ongoing compliance has been
captured in the proposed regulation. It seems like
once you meet the requirements of 1517.8, that would
seem to be the end of it. Am I just not reading that
correctly?

MR. BERGSTEIN: That's correct because I
have concerns over generalized zoning regulation that
says that every lot must have a certain amount of tree
canopy. I'm concerned that may cross the line between
a zoning regulation and something that is statutory.

In other words, it's not related to a
predicate to a building permit but is just an ongoing

requirement but that's what you would need is
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something that says that you must maintain a tree
canopy or not remove.

I guess what vyou're talking about is not
removing any tree that you have planted under the
plan. There 1s not that. That type of limited
enforcement could be added in 1f that could be
captured of you did something to reduce the tree
canopy that you had created by your planting without
-- well, Jjust doing that because that would be a
violation. That isn't in there.

CHAIRPERSON MITTEN: Okay. I think we need
additional language and we would want that in here so
that we could hear testimony about that, too. We

would want a provision like that if vyou could help

draft it.

I'm sorry, Mr. Hood.

COMMISSIONER HOOD: One quick question of
the Office of Planning. In this alternative language

when we dealt with this earlier it seemed 1like the

neighborhood was separated tremendously. Has this
kind of bought the comments or have they -- first of
all, have they seen this? I believe there was a
survey sent out from what I'm reading. Has that

bought the neighborhood more closer together than they

were at the first hearing that was advertised earlier?
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MS. THOMAS: We sent it to the affected
parties for distribution in their communities for
their comments and they have submitted comments to us
about their concerns.

MS. McCARTHY: Would you say it's safe to
say, Ms. Thomas, that the opponents found this a more
acceptable approach but the proponents of the original
overlay have some serious concerns about it?

MS. THOMAS: That's correct.

COMMISSIONER HOOD: Okay. I was seeing if
we were closing the gap. I will say that I am glad to
see that as far as enforcement that the District's
Urban Forestry Administration is going to play a role.

I think that is going to be key. Okay. Thank you.

COMMISSIONER PARSONS: I have one more
question. In these replace trees that would be in the
tree protection plan is it possible that somebody
could come in and plant small trees like crabapple,
dogwood, and show that they would cover 20 percent of
the lot and that be considered to be a canopy?

MR. MORDFIN: We're going to have to clarify
that because those are under-story trees that vyou
mention and I guess what you're getting at should they
be shade trees that are contributing to the canopy.

COMMISSIONER PARSONS: That's what I'm
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suggesting. Not a plant list to select from these,
but someway a tree which will have a mature height of
a certain amount. Think about that.

CHATIRPERSON MITTEN: Can you tell me -- I
did not go back myself and go through 1516.1 but are
these the identical squares that we had agreed upon in
our latest version of the overlay?

MS. THOMAS: It was brought to my attention
by corporation counsel that I think square 2252 got in
there by accident. It should have reflected the
original overlay so that would be an error. I think
there were two squares in there.

CHAIRPERSON MITTEN: Okay. So your intent
is that it would be the same.

MS. THOMAS: Yes.

CHAIRPERSON MITTEN: So our intent would be
that it would be the same after we had deleted
whatever it was we had deleted in the latest round so
whatever that overlap is.

MS. THOMAS: Right.

CHATRPERSON MITTEN: This 1is completely
stand-alone alternative from the other? I see the
breakdown that vyou have for tree canopy for
percentages by different 1lot sizes but vyou're not

proposed in this alternative to maintain the larger
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minimum lot sizes that had been proposed in the first
alternative or are you? Remember when we went through
all that?

MS. STEINGASSER: No, ma'am. We're not
establishing any new minimum lot size to the overlay.

we are establishing tree canopy based on lot size.

CHAIRPERSON MITTEN: Okay. So this 1is
completely separate. There's no overlap between this
and the original proposal.

MS. STEINGASSER: That's correct.

CHAIRPERSON MITTEN: Okay. Given that I
don't deal in measurement of trees typically, and I'm
not sure how canopy is measured, do the measurements
for tree canopy accommodate the overlap of trees? I
would guess that some of them would.

MS. STEINGASSER: I believe the tree canopy
is measured resulting from trees within the lot lines
of the subject property.

CHAIRPERSON MITTEN: I guess what I'm asking
is say there's five trees and one of the trees half of
the canopy is on the subject property and the other
half is on the neighbor's property. Would it
accommodate that? And let's say four of the trees are
all clustered together so they share a lot of the same

-- they cover a lot of the same area. Would that be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

accommodated within the subject lot?

MS. STEINGASSER: The common overlap canopy,
I believe, would only be counted once and only that
portion of the canopy on the subject property would be
counted towards the canopy.

CHATIRPERSON MITTEN: And everybody who would
be asked to measure that would know that? That's part
of the lure of landscape architects?

MS. STEINGASSER: Based on the question and
the snicker, I would think we need to perhaps clarify
that in the regs.

CHATIRPERSON MITTEN: Well, I mean, I think
that's what we're striving for, to maximize the amount
of clarity and set everybody's expectations in the
same direction. Also, it just makes it simpler for
everybody when they get to the point of filing their
plans and so on.

In 1517.3 the letter D where the BZA 1is
given some alternatives for potentially reducing the
tree coverage, it says in D, "According to
recommendations of the ISA certified aborist." And
given what Mr. Parsons just said, I don't know if it's
just landscape architects or the aborists are also in
that sort of flexible category of deciding what should

be preserved and what should not be preserved. What
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is the intention there, that the BZA will just take
the advice of the expert? Because sometimes we have
conflicting experts.

MR. MORDFIN: Well, the intention was that
for the technical issues that we would leave it up to
the experts and I guess they would then present their
findings to the board and the board would then have to
determine which one made the most sense for that site.

MS. THOMAS: Well, in discussions with DDOT,
they made it clear that they would like their opinion
to stand on the record.

CHAIRPERSON MITTEN: That their opinion
would be the prevailing opinion?

MS. THOMAS: That's correct.

CHAIRPERSON MITTEN: That the Urban Forestry
Administration would be prevailing.

MS. THOMAS: Right, if there was a dispute.

CHATIRPERSON MITTEN: Okay. It doesn't say
that, first of all. It says the 1ISA certified
arborist which, to me, implies the person that's been
hired by the property owner. Then I think we would
need to have some additional language but in there to
-- I think we just need to have that fleshed out a
little bit better what's intended there.

MR. BERGSTEIN: Madam Chair, I have concerns
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about specifying that anyone's opinion is prevailing
other than the BZA at a BZA hearing.

CHAIRPERSON MITTEN: Right.

MR. BERGSTEIN: I'm not even very
comfortable with saying that -- I don't have a problem
saying that the application has to have a
certification or that the applicant has to present
this type of an expert rather than relying solely on
lay testimony but that's, I think, as far as the board
can go. It can't advocate its decision making
authority to another government agency. I would have
a great deal of reticence about that.

CHAIRPERSON MITTEN: Could you assist us and
the Office of Planning in drafting something that
would allow for input but not give the authority away?

MS. McCARTHY: We could always require a
referral to the Urban Forestry Administration just as
we do with traffic experts and have them put their
opinion before you in competition with the aborists.

CHATIRPERSON MITTEN: I think that would be
desirable. Anyone else have any questions?

Mr. May?

COMMISSIONER MAY: Sorry I'm late and I'm
sorry if anything I have to say is redundant. Please

cut me off if I go on about something you have already
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covered.

One of the minor clarifications on 1517.2,
item B, between B and C it needs to be clarified that
they don't both apply when something is above 9,500
square feet. In other words, you should say 9,500
square feet in area or greater but less than 20,000
just so there is a clear dividing point. Otherwise,
one could argue that it's either or.

MS. THOMAS: That's correct.

COMMISSIONER MAY: And then the second
point, maybe vyou have already discussed this one.
It's the 1517.3 and the BZA's ability to reduce the
percentages in 1517.2 to avoid one or more of the
following. I'm assuming that means it's a special
exception process for that sort of reduction?

MR. MORDFIN: Yes.

COMMISSIONER MAY: Okay. I don't know if
that needs to be stated explicitly or this is the
standard way of referring to that. Then we get into a
whole bunch of really vague things. I think A, B, C,
and D -- I mean, how do you define the overcrowding of
existing trees?

MS. THOMAS: Those recommendations were
inserted by DDOT and that is some of the stuff they

look at, some of the technical criteria. They
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understand what is meant by overcrowding of trees.

COMMISSIONER MAY: Okay. I guess it sounds
like this is probably something that has already been
discussed but I would concerned about the BZA's
ability to act as the -- them having the definitive
information on these things without specifying any --

I mean, I don't know if we can specify
anything particular about overcrowding or suitable
soil types or adequate root space but it makes me a
little bit nervous that these things are very much the
subject of the opinion of different experts. I mean,
I guess that's what we're relying on that we'll get
the input of several different experts and they will
be the aborters of that expertise.

I guess I don't have anything useful to add
to this discussion other than just to raise the
concern. I don't know how useful that is but I'll do
it anyway.

CHAIRPERSON MITTEN: Just on that point, I
would anticipate that the Urban Forester, if that's
what he's called, would come and testify at our
hearing so that would be an opportunity to ask him
additional technical questions and maybe we could add
some language that would guide the BZA.

COMMISSIONER MAY: Okay. That would be
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great. The next one is 1517.5.E.1 which the way I
read it defines that vyou're going to have tree
protection fencing at the drip line to protect all
existing trees or trees that are going to be saved.

I don't believe that is a ©practical
definition and that you have to -- the drip line is
not the universal standard for protecting trees and it
all depends on what type of tree it is and what type
of root mass it develops and the distances, frankly,
have more to do with the caliber of the tree than the
dimensions of the drip line.

Furthermore, 1if you define it in this way,
it may well be that what you do is you make the site
-- you render the site unbuildable because of all the
tree protection fencing. Usually what happens with
this is that when you cut in a certain amount drip
line, the arborist can tell you that's going to reduce
the changes of this tree surviving to 70 percent or 50
percent or something like that.

There has to be that kind of flexibility for
the people who are building on the site in order to be
able to have a reasonable <chance of Dbuilding
something. Otherwise, they are going to wind up
cutting down more trees simply for the sake of having

a reasonable amount of tree protection.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

MS. THOMAS: Notwithstanding that, we did
get this from manuals and other ordinances the
language as written but we can look into what you're
saying.

COMMISSIONER MAY: Yeah, I think there has
to be some way of granting flexibility because I think
you may wind up creating the opposite effect. You
might wind up not protecting trees but causing trees
to be cut down because we can't guard the full drip
line even though, you know, you're only going into it
three feet 1in one corner or something 1like that.
Okay, that would be useful if you can allow some sort
of judgment there.

Maybe you discussed this as well. 1517.10,
"No further building permits shall be issued." Is
there some thought to how a permitting situation gone
horribly bad might be rectified?

In other words, at a certain point if
there's a transfer of property, if there's a certain
moratorium on building, I mean, you know, what this
could have the effect of is making a site completely
unbuildable forever if they don't reestablish the
certifications.

Is there some process by which a mistake in

permit issue or something like that, we certainly have
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seen examples of that, where things can be rectified?

MS. THOMAS: I think vyou Jjust have to
replan. You just have to come up with some replanting
or through the special exception process where you
can't.

COMMISSIONER MAY: So your thought is it
would be handled through special exception.

MS. THOMAS: That's correct.

MS. McCARTHY: Or the people would simply
comply by a planting plan that would meet the
requirements.

COMMISSIONER MAY: So everything within the
planting plan could address a permit issue gone
completely Dbad. Somebody clear-cuts a side or
something like that. As long as they can produce the
appropriate planting plan, then they can move forward.

CHATRPERSON MITTEN: Right. But I think --
I mean, you raise a good point which is one thing we
didn't stress before as to why we were looking at
alternative approaches that indicates that we have
where we've been working with an applicant that did go
ahead and cut down trees and who changed the slope
contour substantially who under the existing
regulations is technically not permitted to build for

seven years.
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What has resulted is a situation that is not

very good for either party and just leaving this
gaping hole in the side of Arizona Avenue.
When realized when we were going through that that
even what seems 1like well articulated standards for
special exceptions before the BZA are really not very
well articulated so it's very difficult for the BZA to
make a decision when someone comes to them and says,
"You've got to let me build my house here because I've
got to tear down some of these trees."

There's very little guidance in the original
overlay to help the BZA determine what 1is a
justifiable tree removal, what is a justifiable floor
plate. This seemed like an alternative version that
avoided some of those problems.

COMMISSIONER MAY: Okay. That sounds good.

Thanks.

CHATIRPERSON MITTEN: Thank you. Anyone else
have any follow-up gquestions? All right. We have a
recommendation from the Office Planning to set down
this alternative language for public hearing for the
Forest Hills Tree and Slope Overlay District, Forest
Hills Tree Protection Overlay District. I would so
move.

COMMISSIONER MAY: Second.
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CHAIRPERSON MITTEN: Any further discussion?
All those in favor, please say aye.
ALL: Aye.

CHAIRPERSON MITTEN: Those opposed, please

say no.
Mrs. Schellin.
MS. SCHELLIN: Staff would record the wvote
four to zero to one, Commissioner Mitten moving,

Commissioner May seconding, Commissioners Hood and
Parsons in favor to set down Case No. 02-19,
Commissioner Hannaham not present and not voting.
This will continue to be a rulemaking case.

CHAIRPERSON MITTEN: Thank you. Just for
the sake of clarity, I intended, and I would ask Mr.
May to indicate 1f he intended to include those
modifications that we had just discussed.

COMMISSIONER MAY: I certainly intended to
include that.

CHAIRPERSON MITTEN: Okay. Did everyone
else who voted intend to include that? Okay.

COMMISSIONER PARSONS: Madam Chair, I would
hope we could have an example of a tree protection
plan from the Office of Planning as part of the

hearing. Also somebody to testify on overcrowding,
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unsuitable soils. I would hate for us to get into the
hearing process because Mr. May has some very good
guestions. Who decides what's an unsuitable soil
type?

(Whereupon, off the record.)

CHATIRPERSON MITTEN: Thank you.

MR. BERGSTEIN: Madam Chair, I'm sorry but I
assume 1it's the intent for the set-down rule not to
apply to the alternative but only to the text of the
rule that was actually published as a proposed
rulemaking. I want to make that clear for everyone's
sake.

CHAIRPERSON MITTEN: That's a good question.

I think what was set down originally is actually more
severe although it's different. I wouldn't intend for
there to be any change 1in the way the =zoning
administrator is handling this case or these squares
based on this alternative language. Do we need a
specific motion to that effect?

MR. BERGSTEIN: No. That was what I assumed
to be your intent so I'm just going to specify that in
the advertisement.

CHAIRPERSON MITTEN: Let me just make sure.

Does anyone else feel differently? Okay. Thank you,

Mr. Bergstein.
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All right. Then the next case under hearing
action is Case No. 03-29. This is a request from
George Washington University for a PUD and related map
amendment at 2025 F Street, N.W.

MS. STEINGASSER: Thank vyou, Madam Chair.
Mr. Fondersmith will Dbe presenting the Office of
Planning's report on this case and the Office of
Planning 1s recommending set-down of the PUD as
proposed and with an alternative underlying zoning.

CHATIRPERSON MITTEN: Thank you.

MR. FONDERSMITH: Thank vyou, Madam Chair,
members of the Commission. The Office of Planning
recommends that the Zoning Commission set down for a
public hearing this case 03-29 for a PUD amendment for
new residence hall with rezoning the site from R-5-D
to C-3-C under the planned unit development.

As indicated in our report, OP recommends
that the Zoning Commission also advertise an
alternative rezoning the site to R-5-E with a PUD in
order to allow an additional option for development in
considering this application.

This application, of course, has to be seen
in the framework of the long effort on the GW plan and
the BZA requirements for additional beds on campus.

It also involves the issue within that framework the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

design of the building on this site.

George Washington University is proposing
this approach, the PUD with the C-3-C zone for the
purpose of obtaining a larger -- in effect, a higher
building, 1larger building on the site than could
otherwise be achieved in order to maximize the number
of beds on the site. OP i1s sympathetic to that
concern to maximize the number of beds in order to
meet the campus plan requirements.

But it's indicated in our report we've also
been concerned with the height and with the use of the
C-3-C with the PUD to obtain the additional height and
relief from court regquirements.

I think it should be clear to the Commission
that the use of the C-3-C with the PUD is not, as we
said in our report, not to obtain commercial use on
the site, of course, but to maximize the number of
units.

Now, since the initial application the
University has gone to the Commission of Fine Arts two
times with the plan. That's because this site, which
is on the north side of F Street and on the southern
border of the George Washington University campus, is
on the border of the area where the Commission of Fine

Arts has review authority under the Shipstead-Luce
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Act.

In the 1initial appearance Dbefore the
Commission of Fine Arts in July, the Commission
indicated some concern with the height and other
design features. The University went back and on
October 16th with the revised design with the setback
of the upper two stories.

The essence of the Commission of Fine Arts
advice on that design is on page 13 of our report
indicating they would agree -- it would be agreeable
to larger-scale building up to 120 feet in height
provided the design has strength and appropriateness
suitable to such a height and so on. So, in other
words, they asked the University to consider other
design modifications.

I just do want to make clear that our set-
down report 1is based on that revised plan with the
setback of the upper two floors that GW University
presented on October 16th.

We have had discussions with  George

Washington University on the amenity package. They
consider the major amenity to be, in fact, the
increase of residential -- the provision of additional

residential beds on campus under this design.

They would be able to with this design, with
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this PUD, initially to achieve an additional 250 beds
on this site above what they would otherwise be able
to do. Now, with the setback that would be reduced by
40 beds so it would be 210 additional beds.

In their initial application GW University
indicated in addition to the increased number of beds,
other amenities providing approximately 1,000 square
feet of public retail space on the ground floor of the
residence hall. This would be, in effect, a
university use but also open to the public. Then
Superior design of the Dbuilding and attractive
landscaping.

In working further with them and as a result
of some comments that came back from the Commission of
Fine Arts, the University has agreed to put windows on
the west elevation of the residence hall adding an
amenity of approximately 7,500 square feet of public
retail space in the former Quigley's Building at the
northwest corner of the square.

In other words, this is separate from the
project itself. This would be university use also but
open to the public. They have agreed to expand its
street scape treatment along the entire north side of
F Street from 20th to 21st street and then turning the

corner up to G Street.
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At our suggestion, that is the Office of
Planning, they have stated -- GW has stated its intent
to utilize sustainable design ©practices in the
building and are working to see how that can be
achieved.

And they have indicated that this housing
proposed on this square is in addition to, not to
replace the housing shown in the campus plan at the
corner of 21st and F Street on square 103. They do
not own one property at the corner of the square where
that residential development would go so they, in
fact, want to move ahead at this site which they do
control.

We go through here and I report the relation
of the comprehensive plan and, as you know, there are
strong policy statements in the comprehensive plan
about providing adequate student residential space on
campus in an effort to diminish the impact on the
Foggy Bottom westend community.

We have had some <concerns about this
approach that is being taken and the increased height.

We think it's important for the -- let me go back.
One reason by GW University is interested in pursuing
this has rapidly as possible is an effort to meet the

fall 2006 schedule in the BZA order.
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What they want to do is to gain approval of
a development on this site and be able to move into
construction later, approximately mid 2004, in order
to make that fall 2006 schedule.

Has indicated, the Office of Planning has
had some concerns about the height and about the use
of the C-3-C with the PUD device. We do think it's
important for the wuniversity to set this down
including setting down the alternative in R-5-E to be
able to address the wuniversity's proposal and to
obtain additional -- to 1look at ways to obtain
additional beds on campus.

One point we did want to make especially is
that although the PUD approach is used to deal with
the court requirements and elimination of the rear
setback, it's also important to note from our
standpoint, at least, that GW owns the surrounding
property.

That is, Francis Scott Key hall on the east,
the service building which is part of the PUD, and the
property to the north which 1is across the alley.
Therefore, they, in effect, aside from this PUD, can
also deal with surrounding development as it relates
to this building.

So, 1in conclusion, we do recommend that the
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Zoning Commission set down this application for public
hearing with the advertising and alternative of the
rezoning the site to R-5-E with the PUD.

CHAIRPERSON MITTEN: Thank you, Mr.
Fondersmith. I just want to get you to clarify one
thing, if I could, which is it's problematic, to say
the least, for wus to have an alternative for the
underlying zoning in a planned unit development when
we really can't compel the applicant to design a
building that meets the parameters of that underlying
zoning because they are not bringing it to us.

May I just ask you to state what the Office
of Planning's position is with regard to setting down
the <case has it has Dbeen proposed without the
alternative.

MS. McCARTHY: I think, Madam Chair, as Mr.
Fondersmith's report noted, the Office of Planning is
concerned about how much taller this building is than
the buildings across the street from and next to it.

I believe we included with our report some
aerials which show this in context, the attachment 4
and attachment 3 to the -- well, not so much
attachment 3 Dbecause that's not oblique put the
oblique photo which showed -- 4 and 5 which showed the

context around this site is also -- so, anyhow, we had
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some concerns about the height. We also were somewhat
concerned about Height Act issues where all the rest
of the street is residential.

Therefore, it would not be permitted to be
more than 90 feet and the only thing that would permit
this building to be 1legal under the Height Act is
reclassifying the underlying zoning to C zoning and
saying that portion of the street would then become a
business street and not a residential street.

Plus the building -- what had been submitted
to you, as we noted in our report, was without the
setbacks that the Commission of -- that was shown to
the Commission of Fine Arts. We didn't have a final
submission to the Commission of Fine Arts to include
with our attachment.

And the Commission of Fine Arts language
which is not in your package that was handed out today
but there is additional language which was somewhat
ambiguous from the Commission of Fine Arts indicating
that their concern with the height might be dealt with
with a redesign of the facade of the building. All of
that being fairly indeterminant, it was hard to -- we
weren't comfortable recommending without an
alternative that the underlying zoning be C-3-C.

CHAIRPERSON MITTEN: Okay. So you are not
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recommending set-down without an alternative. Is that
correct?

MS. McCARTHY: That was our conclusion, yes.

CHATIRPERSON MITTEN: Okay. Thank vyou.
Questions?

MS. McCARTHY: I should modify that slightly
to say we thought it was important that the Commission
be able to hear arguments both in favor of an
underlying zone of C-3-C and in favor of an underlying
zone of -- we did support increasing from R-5-D to R-
5-E. We thought there was not a problem with that.
We just were not sure if we could go all the way to

recommending a commercial zone.

CHAIRPERSON MITTEN: Thank vyou. Mr.
Parsons.

COMMISSIONER PARSONS: Madam Chair, I'm
very, very troubled by this proposal. I think even

setting it down without a decision in the affirmative
at the end of the line, we are sending a signal that
if somebody comes forward with some objective such as
student housing that may be supported by the community
and this Commission, that that's a reason to violate
the Height Act and that's what we're talking about as
I grasp it, or we are gerrymandering the Height Act

through spot zoning of C-3-C to accomplish some other
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objective.

This is a 90-foot community. It probably
should remain that way in my view. And to have to
reach to the World Bank two or three blocks away with
a Pennsylvania Avenue address to even come close to
this height is very troubling. I just don't think we
ought to give this project any encouragement at all

and I don't understand how we can advertise it in the

alternative if R-5-E. We are either serious or we're
not. I cannot support setting this down for a
hearing.

CHAIRPERSON MITTEN: Thank you, Mr. Parsons.
Any other questions or comments?

Mr. May.

COMMISSIONER MAY: The first question I have
is what is the advantage to R-5-E over R-5-D within
the campus plan?

MS. McCARTHY: Slightly higher density.

COMMISSIONER MAY: But the aggregate density
is what matters in the campus plan anyway so they
could go to a higher FAR on this building as long as
the aggregate stays within campus plan boundaries.

MS. McCARTHY: That's true. We had
recommended to the -- that was another part of GW's

rationale for the C zoning was by doing a PUD and C
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zoning, that would take it out of residential zoning
and, therefore, it wouldn't count under the density
cap.

I guess it wasn't fully worked out whether
making this R-5-E but doing it through a PUD could
count as taking it out of the density cap. We had
said to GW in the course of our negotiations over the
campus plan that we were willing to look at ways to
permit higher density if the university were going to
do on-campus housing. We just never had gone beyond
that to talk about specific mechanisms that could be
used to achieve that.

The university felt that the C-3-C approach
was one way that they could accomplish that. If there
is a way that we could go to R-5-E, not have it count
against the density cap, we would be willing to
explore that but I don't know how to finesse that
within the campus plan regulations the way they are
now.

COMMISSIONER MAY: So the theoretical
advantage to R-5-E might be that it would be -- that
it would allow the increased FAR and that FAR would
not count against the campus plan total. Okay. Now I
understand why vyou would even suggest it because it

didn't make sense to me because there was no other
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advantage.

I guess I would have to agree with Mr.
Parsons that the project overall is troubling for the
reasons that he mentioned and for other reasons. I
mean, looking at the whole transcript of what occurred
with the Commission of Fine Arts, 1it's clear that
while there may be a piece of paper saying that there
is support for the project or a willingness to
consider the project at this height, any support shown
there is lukewarm at best. I'm not sure that it will
sustain further scrutiny as the design evolves. At
least, that's not clear from what we've received from
them.

That issue notwithstanding, I think the way
the density is being created here in this context of
the overall sight which includes this low-rise
building, we are building another -- I mean, we are
building a very tall building next to a very short
building and as a way of meeting the FAR requirements,
we have to forever keep that small building a small
building.

It seems nonsensical and idisn't doing
anything to improve the long-term growth, I think, of
the campus. I have to go even further saying not only

I don't think I can support the set-down at this
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point, it makes me wonder whether the justification
that's driving this, particularly the -- specifically
the requirements for numbers of beds by the fall of
2006.

If it's driving the campus to make this sort
of planning decision as opposed to considering other
ways to consider how to build this number of beds
across the campus in a reasonable period of time, then
maybe there 1is something wrong with that order to
start with.

I know that may be sacrilegious to say that
on this Board. I don't mean to take the pressure off
the wuniversity but it's making a difficult and
complicated campus no better to build an apartment
building this size next to a 1little building next
'door. It's just bizarre. It reminds me of the Cairo
Building.

MS. McCARTHY: I don't think that the
university's desire for the extra height and density
here is solely related to the timetable of 2006. We
wanted to get it before you fairly quickly so that the
time table of 2006 could be met if this were an
acceptable project. But we've looked at the sites
that are remaining on campus.

Of course, we strongly urged GW to consider
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construction of housing on the former hospital site
and they felt it was too early for them to have made a
decision about the use of that site at this point in
time.

There are increasingly fewer sites left
within the campus so my guess is the university would
be looking for extra height and density and on this
site whether or not there was a 2006 deadline simply
because they have realized they have not much density
left under their cap and not many sites left within
the campus and so they are looking to maximize that
which they have.

I should add as well that, as I recall, the
full density envelope of the GW service building
that's next door is not used up with this PUD so there
is the possibility of adding some additional density
and height onto that square were it to be redeveloped
or were the parking lot behind that to have additional
development but there wouldn't be -- you certainly
would not be looking at something that would come up
to 90 feet or 120 feet next door.

I should lastly add in relation to what Mr.
Parsons indicated that, although, as I said, we are
troubled by this height here, you don't have to go

three blocks actually for 130 feet on the World Bank.
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The building on the other side, the building facing
19th Street is 130 feet.

It was done in conjunction with a PUD that
keeps the density low on that site that is immediately
across 20th Street. But it is, as you can see in the
attachment to our report with the comp plan map, which
was attachment 2, 20th Street is the dividing 1line.

On the other side of 20th Street is high
density commercial that is the comp plan designation.

Although the C-3-C that exist across the street is
there because of PUDs and not the underlying zone.

COMMISSIONER MAY: I guess maybe more of the
overall picture of how the university is planning to
meet its goal for building this number of rooms, maybe
that is more apparent in the campus plan and I have to
admit I did not pull it out and study it again for
this set-down.

It would help me a great deal since it seems
that even what's in the campus plan is somewhat fluid
in this regard that we have some sense of what the
overall plan is for meeting this goal or what is
within the realm of ©possibility because I <can
understand why the university 1is shying away from
making decisions about the hospital site but, at the

same time, we are getting this proposal in the context
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of the university feeling backed into a corner, that
they have few options so this is what they have to do.

Well, we only have one thing that's been
shown to us that gives any indication that their
options are limited and that's X number of beds by
2006 and we're not seeing the rest of the picture.

It would be useful to me at the very least
to see what the other sites are that are available for
development and see what their plans are for building
out and if that's all covered in the campus plan then,
shame on me, I'll read it more thoroughly but I get

the feeling it's not all well defined.

MR. FONDERSMITH: If I may, it's in the
campus plan. Perhaps not as well defined as it might
be. We noted in the report that the university has

made considerable progress in completing a residence
hall on square 57 and has under construction a
residence hall on square 43.

In the square in which this proposal is
located, they do show, the campus plan shows a
resident site at the other end of the square. That
is, at 21st and S Street. That is the site where they
do not own. It's the one property they don't own.
They can't proceed there. In the next square over to

the west square 80 1s a piece of property that's
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involved somewhat with the school without walls.

Then there is the hospital site where, as
Ms. McCarthy said, we have raised that with them as a
housing site and they are reluctant to get into that
at this time because their plans are still emerging.
They are in a position where there are a limited
number of sites left and there are some issues with
those others sites at the present time.

MS. McCARTHY: But we would be happy to
provide you with a copy of the map in they identified
their other housing sites and the map that identifies
various uses within the campus plan. It's hard to
make definitive conclusions from that because they are
all possible sites and some of them have multiple uses
striped on there so it doesn't really tell you for
sure what the impact of the various other development
sites. Yes, right. That's the map.

COMMISSIONER MAY: This is the extent of it?

CHAIRPERSON MITTEN: No, there's more.
There's more. I just interrupted. I'm sorry. I
could ask staff to make copies of this. There was a
Figure O. There was a sgseries of maps that were

included in the campus plan in addition to the map
that you were just referred to that shows overall land

use.
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Mr. Bastida is going to make a copy of it
that shows sites that had been identified as preferred
sites and alternative sites for residential
development. Two of the sites, as Mr. Fondersmith
said, have already been approved by the Commission and
are under construction. The site that is at the end
of this block they don't control.

But then, Mr. Fondersmith, you didn't really
say why the site that is the preferred site in Square
80. You said it was somewhat involved with the School
Without Walls and that site had been sort of expanded
to be an alternative site in the event that the School
Without -- there could be some arrangement made.

It was my understanding, in fact, my
recollection that the university had proffered that if

they couldn't make an arrangement with the School

Without Walls, that they could proceed with
development on the south side of Square 80. Why can't
they?

MS. McCARTHY: No, they can proceed with

that. It would be a substantially smaller site.
CHATIRPERSON MITTEN: Smaller than what?
MS. McCARTHY: Than 1f they could do
something in conjunction with the School Without

Walls.
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CHATIRPERSON MITTEN: How about smaller than
10,000 square feet which is the footprint for this
building.

MS. McCARTHY: I don't recall the footprint
of their tennis courts and the use that is on there
now. Our preference for public policy reasons would
be to work out something where it seemed 1like a real
win/win for GW and the D.C. Public Schools to work
together so that we could achieve the refurbishment of
the School Without Walls which desperately needs it.

There would also be classroom facilities and
it could fit in with GW's educational purposes of
using the School Without Walls for some teaching as
well as continuing School Without Walls' ability to
easily take classes at GW.

It's complicated by the fact that there is a
proposal to landmark the Grant School Without Walls,
so trying to figure out how to redevelop that and how
to deal with the preservation constraints, how to
maximize the rest of the site, and how to do that
without D.C. Public Schools having money to actually
put into the deal you can understand that is making
that one difficult to come to a conclusion on.

CHAIRPERSON MITTEN: Which leads us quickly

to square 54.
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MS. McCARTHY: Yes, that's where it led us.

CHATIRPERSON MITTEN: Sorry to interrupt but
Mr. Bastida is going to bring back the exhibit that
shows all the sites.

COMMISSIONER MAY: Okay. Was that an
exhibit in the package that we just got?

CHAIRPERSON MITTEN: No, it's an exhibit to
the campus plan.

COMMISSIONER MAY: Thanks.

CHATIRPERSON MITTEN: Anyone else questions
or comments?

Mr. Hood.

COMMISSIONER HOOD: Madam Chair, I would
just say that when I read reading this I thought I was
commending the university at first when I saw them
trying to accomplish one of the things that I'm sure
has been affecting their neighborhood, also trying to
work together with the surrounding area, until I

turned to Mr. Fondersmith's report and to attachment

I was able to have a view of exactly how
that building would look and I would have to associate
myself with the comments of Commissioner Parsons and
Commissioner May. Looks are worth a thousand words.

I think we would be doing a disservice not only to the
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neighborhood but also to the city to just plop 120-
foot structure in height right next to 90 feet. I
agree with the comments I also heard in the CFA. I
think that we need to preserve that 90 feet on that
side. I see the 130 feet.

Ms. McCarthy said you don't have to go too
far and I believe that's the IMF building. I vote
against that. I'm just saying that I think we really
need to be cautious. There may be a point to where
maybe the university might start looking at some other
areas.

I'm just throwing this out because I know
they are listening. They night want to start looking
at some other areas in the city. I understand you
want to be right there where at the main campus and
keep everything there but it's getting to the point if
we have to start piling things on top of each other,
then I think we are doing a disservice not only to
that neighborhood but also to the city as whole.

I have a problem with what I see here on

attachment 4. Like I said, a picture is worth a 1,000
words. Then when I looked at the snap plan and I
looked at the first one, it said, "George Washington
University, more student housing on campus, and

improved GW community relations.™
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I really think we will be taking that piece

further back as far as improving their relations if we

were to improve or deal with something like this. I
don't think it's ready for us. I'm not prepared to
set this down. I would hope the intent from the

university as far as putting student on-campus housing
in place I think is good but I think we can come up
with a much better solution than what I see in front
of me. Thank you.

CHAIRPERSON MITTEN: Thank vyou, Mr. Hood.
I'm, as you know, someone who is very interested in
seeing the university build more beds on campus and I
understand Mr. May's point about i1f that requirement
to build these minimum number of beds on campus is
driving GW to this extreme that there might be
something wrong with it.

I would like to say that we did not make
that decision without having an understanding of the
opportunities for additional residential development
on campus, especially as reflected in Figure O. I
would also point out that this site was not included
as a preferred to alternative site for any of the uses
on campus.

The discussion about square 54 1is a

discussion that it probably wasn't the first time it
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started but it goes back at least to the discussion
about the campus plan. This is not a new topic for
the university to address in terms of the uses on
square 54.

This 1s one that has been batted about at
least for three years and they have been steadfastly
reluctant to unconditionally commit to housing on
square 54 but it's a substantial opportunity for them
to meet their on-campus housing requirement.

I don't think that claiming that there is a
lack of other suitable sites is a sufficient
justification for driving us to what Mr. Parsons, I
think, aptly characterized as gerrymandering the
zoning for a whole variety of reasons. One, it create
an abnormal introduction into the campus.

I mean, there is a context that I think the
university has strived to create and that the Board of
Zoning Adjustments strived to preserve and the Office
of Planning with their recommendations everyone has
been mindful of the character of the campus and this
would be a departure in terms of the height. I think
it sets a dangerous precedent.

I think the idea of coming in and selecting
out sites zoning them commercially so that they don't

count towards the on-campus FAR, I think that clearly
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violates the spirit of what was intended because the
commercial uses we thought we had a finite number of
commercial wuses on campus and knew what we were
dealing with in terms of aggregating the zoning.

And I also think, as Mr. May mentioned, that
we are being asked to lock in a very tall building
next to a very short building and even though the
short building, the support building would be included
in the PUD, we are being asked basically to ignore it
even though we should look at the site holistically.

I would agree with what I have heard so far
which is I would not support setting down the
application as presented to us. I would ask Ms. Dwyer
to come forward, if you would like, or Ms. Prince, and
give us a few thoughts before we go to a vote.

MS. PRINCE: Sure. Allison Prince from Shaw
Pittman. I do have a few thoughts before you make a
final decision on what to do with this application.
First of all, the time urgency. The time urgency is
real. The beds have to be produced by fall of 2006.
If this PUD were set down today and processed with
diligence by all parties, we would be able to make
that schedule without a lot of extra time.

The suggestion that the hospital site could

somehow be ready any time near fall 2006 is simply not
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realistic and Mr. Barber can address that.

Second, in the course of the campus plan
process, there was discussion about ways of looking at
achieving greater height and density within the campus
boundaries to maximize housing. Ninety feet is the
maximum height on the campus and the only way to
achieve an height in excess of 90 feet is to allow
commercial zoning. It's simply the Height Act
situation that we are confronted with.

I will admit that at the time of the campus
plan case we didn't specifically discuss how we would
achieve the greater height and density to maximize
housing but it became apparent immediately that there
was only one way to do it so to achieve greater height
and density, to maximize housing, you've got to get
over the hurdle of commercial zoning.

That's the only way to do it wunder the

current regulations. It can't be done through
incentives. It can't be done under our existing
structure. I don't think it's gerrymandering. I

think it's using zoning to maximize housing consistent
with the objectives set forth by the board in its
order.

I don't consider it a dangerous precedent if

commercial zoning is being used to maximize housing.
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It was done in connection with the Mayfair House PUD
at 21st and L vresidential rezoned to commercial to
achieve housing at 110 foot height.

Finally, I would say don't throw out the
baby with the bath water. We have time sensitivity
here. If you are at least open to the concept of a
height somewhat in excess of 90 feet, if not 120, and
can at least set down the application with instruction
to us to consider a lesser height, it would still be a
project that would achieve far more density than we
can achieve as a matter of right.

We are looking at half the number of beds
under a matter of right project. We are looking at 41
fewer beds per floor with every floor removed. There
are four floors that would be removed to go from 120
feet to a conforming height of 88.

I would simply say give us an opportunity to
work with the Office of Planning, to go to the
Commission of Fine Arts next week, and to come up with
a height where we can get some level of agreement and
let us proceed and make our case in a hearing so we
can meet our deadline. I think Mr. Barber has a few
points he would like to add.

MR. BARBER: Thank you. Charles Barber,

Senior Counsel at George Washington University. On
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the legal analysis, we have done a legal analysis on
the spot =zoning issues and the Height Act issues and
we would be happy to share that with corporation
counsel for their review and their input. We don't
think it constitutes gerrymandering on spot zoning and

we do think it's consistent with the height

application.
On the broader issue, GW finds itself
between a rock and a hard place. We are faced with

this very aggressive, strict housing requirement with
the August 2006 deadline. We have been building
aggressively. We have not ignored the other housing
opportunity sites but we Jjeopardize our ability to
meet the 2006 deadline if we cannot build housing that
approaches, at least, the beds that we have targeted
for this site.

This is the site that's available.
Certainly we have not given up on the other site on
square 103 and as soon as we acquire that last piece
of property, we can move forward with that.

Ms. Mitten, you are correct on the square
80. We did say if we are not able to reach an
agreement with the School Without Walls, we would
proceed with that but we are still in negotiations

with the School Without Walls.
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That project has potentially such a big win
for both parties, more housing, better academic space
for School Without Walls that we were hopeful to reach
a deal with that but we are still in negotiations on
that.

On square 54, quite frankly, if we were
moving forward today, if we are prepared to move
forward today, that would include housing. That site
would include housing. We are not prepared to move
forward with that today. That is partly just simply
the timing of that demolition process but also the
university's attempt to identify a developer.

That project is several years out and it may
well be at that time frame other factors may weigh in.

The need for retail space, which the community has
also talked about, may weigh in more heavily for that
site at that particular time. We are not resisting
housing on that site.

We are just resisting making a firm
commitment now that would preclude our ability to
design that site and the future in order to meet those
future needs. That would include a rezoning
application so this Commission would have an
opportunity to hold our feet to the fire on that

project without tying square 103 to square 54.
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We are trying to maximize housing. We have
made adjustments in the design. This is a dormitory
style. We have traditionally done apartment style

projects. Dormitory style is a bit of a sacrifice for
us but we've done that in order to maximize housing.

The only reason we are going through a
commercial zone designation is to maximize housing.
That's what we heard at the campus plan hearing, that
was the goal, maximize the amount of beds on campus.
We are trying aggressively to do that.

I would echo Ms. Prince's comments that a
set-down be scheduled with some instruction that 120
feet 1is not something you are prepared to go to but
that you would entertain something somewhat less than
that but above 90 feet. That would be some useful
guidance. We can take that back to the university but
we urge you to allow us to go forward with a sizable
residential facility on this site that will allow us
to maximize beds. Thank you.

CHATIRPERSON MITTEN: Thank vyou both. I
would like to see where their head is at now or make a
motion.

COMMISSIONER MAY: I guess I have some
question about what the impact would be about reducing

the height of the building. The numbers have been
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thrown around so quickly and I don't really quite
understand.

On the one hand, we have a matter of right
calculation that is something like half the number of
beds. This is a 1l4-story building. If you take off
four stories, certainly doesn't reduce it by half.

MS. PRINCE: I'm fully prepared to address
that if you would 1like. As we've mentioned, the
height 1is not the only way we've maximized beds.
We've maximized beds in three ways, relief from court
restrictions, rear yard requirement, and height.

You can only do the math with all those
computations in mind and if you sit down and do the
numbers, we literally are able to fatten up the
building in a way that brings our building only closer
to our own properties through the PUD process. The
PUD process is -- or through a special exception or
variance process on the court and the rear yard.

But the only way we can really get to the
number of beds that makes this project work is through
the PUD process and the height relief that we get with
the commercial zoning. Although it sounds 1like you
are only removing four floors, without a PUD you are
also needing to provide conforming courts and a 25-

foot rear yard and that is how that works.
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COMMISSIONER MAY : But with further
processing the campus plan we have the ability to
grant special exceptions and wvariances, right? Is
that not right?

CHAIRPERSON MITTEN: Yes, but they would
have to meet the variance test for anything that was a
variance.

MS. PRINCE: Right. And, as we know, it's
difficult to meet a wvariance test on a vacant property
so to do it through the PUD process gives us that
flexibility that is so critical to achieve the goal of
maximizing housing and that's why we structured the
PUD as we did.

COMMISSIONER PARSONS: Well, the Office of
Planning states in their report that if you remove the
floor, it would be 38 wunites. That's what I
understand.

COMMISSIONER MAY: So in the neighborhood of
40 units.

COMMISSTIONER PARSONS: Forty before.

COMMISSIONER MAY: So it would be 160 units
out of 520 if it were simply the same building just
with those four floors removed. But it would still
have to be a PUD to be considered.

COMMISSIONER PARSONS: Well, for what it's
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worth, Madam Chairman, I'm looking at this drawing
here which is at the head of our package. It would
appear to me that if three floors were knocked off
this building allowing, I guess, a 98-foot height or a
97-foot height, one additional floor, it would not be
as outrageous as it is now. So 1if that is what is
being asked, do you want an indication of height that
we could give it a try? That would be where I would
be willing to compromise if that is the right word.

CHAIRPERSON MITTEN: Okay. Hold that
thought one minute because I Jjust want to ask a
question. Since we are sort of casting around the
campus looking for potential sites, especially as I
look at this aerial photograph, I just have to ask
you, I know the northern half of square 103 was
designated as a preferred site for administrative --
academic administrative uses.

Any discussion on your part? Any
contemplation of using the northern half in whole or
in part for housing instead of what had been
contemplated? It seems like in trying to find sites
for housing we are willing to set certain things aside
in terms of the campus plan what was originally
intended.

MR. BARBER: It's not readily available.
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There are a couple of parcels on the northern side
that we do not own as well. That's the same problem
that you have on the site that's been designated on
the southwest corner of the square which is a housing
site. There is one parcel we don't own there. On the
northern half there are two fraternity houses that are
kind of strategically situated that we couldn't
accumulate enough property to actually consider that.

CHAIRPERSON MITTEN: You mean you don't have
10,000 contiguous square feet?

MR. BARBER: No, I couldn't say that.

CHATIRPERSON MITTEN: It's all about height.

It's not about density, right? Because you're not

maximizing the density on this parcel so it's really
about trying to jam the density off of the portion of
the property that's the service building and jam it
onto this relatively small site. If you had a larger
footprint on another parcel, you could get your 6 FAR
or whatever it was, whatever you could get, you would
get more than a 6 FAR within 90 feet.

MR. BARBER: Are you talking about building
across the alley?

CHAIRPERSON MITTEN: Yeah.

MR. BARBER: I'm sorry. Crossing the alley

or just building up north of the alley? I mean,
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knocking down --

CHAIRPERSON MITTEN: Just finding a site, a
contiguous parcel on the north side of square 103 on
the north side of that alley.

COMMISSIONER MAY: There are those two
parking lots and there's one building in the middle.

CHAIRPERSON MITTEN: I assume that's one of
the ones that you don't own in the middle of the
parking lot.

COMMISSIONER MAY: But the one large parking
lot itself looks at least as large as this site. Or,
at least, the part of the site that you're building.

MR. BARBER: I'm not quite following how
that addresses the situation. I mean, is there --

CHAIRPERSON MITTEN: If you had a larger
parcel of land on the north side of square 103 so
instead of being -- you have a parcel, a buildable
parcel that is about 10,000 square feet. If you had a
larger parcel, vyou would have a more efficient
building and you could put the same density within the
height limit instead of trying to load up this site.

MR. BARBER: There are two assets to that.
One, as a university we are trying to balance needs
and housing is certainly one of them and our academic

needs are also there. When we originally in the
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campus plan were asked to designate certain areas as
preferred sites for housing, we did that.

We have then come back to select this one
which was not on the original 1list Dbecause the
property (a) was vacant and we thought was appropriate
for housing because housing according to the zoning
precepts that embodied our campus plan is really more
appropriate at the edge of the campus more than in the
interior of the campus Dbecause the interior of the
campus really should be more reserved for academic
buildings which are greater use. You have more coming
and going throughout the day.

CHATIRPERSON MITTEN: Notwithstanding that
the dorm on square 43 and whatever you call it on
square 57 are both on G Street.

MR. BARBER: Correct, but that's the edge of
the campus, though.

CHAIRPERSON MITTEN: I know that but this
would be also on G Street. It wouldn't extent all the
way to the edge but it's nearer to the edge than it is
to the center.

MR. BARBER: We have looked at the northern
part of square 103 as strategically across the street
from the academic buildings on the north side of G

Street as part of the academic core and the southern
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part of square 103 as being more appropriate for
housing.

That's the housing opportunity site we
designated the southwest corner is on the southern
part of that square so this 1is consistent that we
would be placing housing at the southern part of that
square and keeping academic for the northern part of
that square.

Again, the other issues being on the
northern part there are more properties we don't own
and it creates more of a problem about trying to do
things adjacent to properties we don't own on the
southern half. Except for the property on the end of
21st Street we own all that side of square 103.

CHAIRPERSON MITTEN: So what I'm taking out
of everything that you just said relative to what I
actually asked vyou is that vyou actually didn't
consider it. You did not consider building housing on
the northern half of square 103.

MR. BARBER: We considered it as part of the
campus plan process. We looked at that whole square
in terms of housing as well as other parts of the
campus for housing and, yes, during that campus plan
process we looked at the northern part of square 103

and we thought the southern part of square 103 was
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more appropriate for housing and the northern part of
103 was more appropriate to meet our other academic
needs.

CHAIRPERSON MITTEN: Right. I got all that
but in this new mode that we're all in which is
looking around on campus and saying, "We know what we
said about where we wanted to do all this preferred
stuff but now we are very urgent and we are looking to
identify any site that we can to build housing on."
In that new set of exercises that you went through,
did you look at the northern half of square 1037

MR. BARBER: No, we did not. Let me address
why we didn't. We were, again, trying to balance all
the needs and not saying let's throw out the academic
needs and let's try to find any place we can fit
housing. We said let's try to build housing sooner
rather than later and doing what's available in a
location that makes sense for housing. We thought
this was a location that made Dbetter sense for
housing. It was available. It's right next to an
existing dormitory. Again, it's on the periphery, not
on the interior, and that's why we looked at this site
and not the other parts of square 103.

CHAIRPERSON MITTEN: Okay. Thank you. Any

further questions for these folks? Okay. Thanks a
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lot.

Mr. Parsons, you were sort of sketching out
-- Mr. Hood, did you want to say something?

COMMISSIONER HOOD: Question. If we denied
a set-down, when can they came back? I guess this is
more of a procedural dguestion. If the set-down is
denied -- I'm sure it's 1in the regulations. Maybe
somebody knows it --

CHATRPERSON MITTEN: I'm sure Mr. Bergstein
has it right on the tip --

COMMISSIONER HOOD: -- right off the top of
their head. When can they come back with something
more like what I hear the Commission is asking for?
Mr. Bergstein, if you can help me if you understand my
guestion.

MR. BERGSTEIN: Well, 1if vyou're talking
about dismissing it without prejudice, then I don't
think there is any time limit at all for them to come
back to wverify that. If vyou're talking about
dismissing it with prejudice, then this application is
essentially dead so that's one question if you were
going there you would need to ask yourself. I don't
know if I've answered that but --

COMMISSIONER HOOD: Yes, you answered it.

Thank you.
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CHATIRPERSON MITTEN: I think what the
university is saying is that if we were to Jjust
dismiss it and that would be the end of the
conversation. That's no guidance to them so they
would ask for some guidance and in the event that we
would say, "Well, under certain circumstances we would
support it," then just set it down under those
circumstances and they will proceed from there. I
think that's what they had asked us for.

Mr. Parsons, you were sort of sketching out

COMMISSIONER PARSONS: Well, no I wasn't. I
was strictly talking about height. I still have
trouble with commercial zoning here but maybe the
Office of Planning could help. If we knocked 30 feet
off this building, 1if that's what I think this is
about, three stories, what kind of zoning do we need?

R-5-E we can't get there with it, right?

MS. McCARTHY: If you knock the height down
to 90, it could be R-5-E or R-5-D but knocking three
floors down doesn't get you to 90 because the floors

are -

there's as much packed into this building as is
possible so the floor to ceiling heights are not 10
feet.

CHAIRPERSON MITTEN: Thirty feet 1is four
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stories because of how tightly packed it is.

COMMISSIONER PARSONS: Yes. Well, I was
trying to inch up six feet to accommodate that fourth
story, if you will. Would that require 3-C-3 to get
there?

MS. McCARTHY: Anything over 90 feet would
require 3-C-3 because the height 1limit wunder the
height act would apply if it's residential and then
they could only get a maximum of 90 feet given the
width of G Street in front. Not the width of G
Street. It's F Street because it's residential and 90
feet is the maximum.

COMMISSIONER PARSONS: Then I move we
dismiss this application. Hello.

CHAIRPERSON MITTEN: Just give us a second,
Mr. Parsons.

COMMISSIONER PARSONS: You asked me to do
something so I did it.

CHAIRPERSON MITTEN: I understand. 1Is there
a second?

COMMISSIONER MAY: Yeah, I'll second that
motion.

CHAIRPERSON MITTEN: Okay. Just hold on a
second.

(Whereupon, at 3:31 p.m. off the record
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until 3:32 p.m.)

CHAIRPERSON MITTEN: Let me just --

COMMISSIONER PARSONS: Let me help by saying
this. Without prejudice.

CHAIRPERSON MITTEN: Okay. Let me ask you,
Mr. Parsons, is it that vyou are opposed to the
commercial -- are you opposed to the map amendment
portion of the related map amendment portion of the
PUD application and would support a PUD for the site
to seek the other kinds of relief that the applicant

has included from the rear vyard and the court

requirements.
COMMISSIONER PARSONS: Sure. An R-5-E
application would be fine. It wouldn't get them -- as

I wunderstand it, it would result 1in four stories
removed.
CHAIRPERSON MITTEN: I believe so. I don't

know if there's flexibility on the first floor to do

-- I don't know if that's on grade or not. I don't
remember -- to do like an English basement type of
arrangement and recapture that, a floor or not. I

guess I would like to propose in the alternative that
-- we're not going to have anymore comments right now.
I would 1like to propose an alternative

motion that we set down this proposal for a planned
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unit development with the underlying zoning in place.

No PUD related map amendment but that we would
entertain the other forms of flexibility that the
applicant is seeking.

COMMISSIONER HOOD: Madam Chair, let me just
ask, how will we deal with the height issue?

CHAIRPERSON MITTEN: That would be bound by
the underlying zoning, 90 feet.

COMMISSIONER HOOD: The reason I was
hesitant in seconding the motion was because I still
think that we're trying to accomplish getting on
campus student housing and I just hate to throw it all
out when I think we can come to some conformality as
far as the height issue. My whole issue with this is
the height.

CHAIRPERSON MITTEN: Right.

COMMISSIONER HOOD: I would agree with the
alternative.

COMMISSIONER PARSONS: That's an R-5-D
alternative.

CHATRPERSON MITTEN: Yes. It would be for a
planned unit development without the related map
amendment so it would be just --

COMMISSIONER PARSONS: I would agree with

that.
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CHAIRPERSON MITTEN: Okay. So would vyou
withdraw your motion?

COMMISSIONER PARSONS: Sure. It's probably
not quite right from Robert's rules but I vote it
down.

CHAIRPERSON MITTEN: Okay. I don't know if
anyone seconded but --

COMMISSIONER PARSONS: I will.

CHATRPERSON MITTEN: All right. For a
planned unit development that would provide the -- let
me Jjust find my paper here -- the requested
flexibility of rear yard -- relief from the rear yard

penthouse setback and court requirements and perhaps
there might be others that the applicant will identify
but would be considered with the existing zoning in
place. 1Is there any further discussion on that?

COMMISSIONER HOOD: I just wanted to ask a
question. If this is set down, is there a plan to get
the students who are now living in the surrounding
area or whatever to be able to come back into this
facility? 1Is that the way the university is trying to
go, to go get those folks in the neighborhood and
bring them back and put them back on campus? I'm just
throwing that out there.

CHATIRPERSON MITTEN: So you would like them
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to address that.

COMMISSIONER HOOD: If it dis set down I
would 1like for that to be addressed because I think
that is what this whole piece is about.

CHATRPERSON MITTEN: All right. Thank vyou.

Any further discussion. All those in favor, please
say aye.

ALL: Aye.

CHAIRPERSON MITTEN: Those opposed, please

say no.
Mrs. Schellin.
MS. SCHELLIN: Staff would record the wvote
four to =zero to one, Commission Mitten moving,

Commission Parsons seconding, Commissioners Hood and
May in favor, Commissioner Hannaham not present and
not voting to set down Case No. 03-29 as indicated by
Commissioner Mitten.

CHATIRPERSON MITTEN: Thank you.

MS. SCHELLIN: And this 1s contested, of
course.

CHATRPERSON MITTEN: Yes. All right. Then
we are ready to move to proposed action. The first
case 1is 03-24 which is Kalorama D.C. Group. We had

some additional submissions from the applicant as well

as the ANC.
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I know that among the areas of concern were
the side-yard calculations so maybe I'll just -- Mr.
May, since you were leading the charge on the side-
yard calculations, which we did have a specific
additional submission from the applicant about, I
would ask you to begin that discussion whenever you're
ready.

COMMISSIONER MAY: Okay. I'm not gquite done
shuffling my papers.

CHATIRPERSON MITTEN: Okay.

COMMISSIONER MAY: I would be glad to jump
into that discussion. Let me state, first of all, I
think there was a whole 1list of guestions that we
wanted further information on. I think I'm satisfied
that they've submitted the required information,
particularly with things like the calculation showing
the percentage of window and door openings.

What I was really looking for there was some
comfort level that when this building went in for a
building permit that it was not going to have to be
redesigned because there were simply too many window
openings.

It looks 1like they have made a very good
case that there isn't going to have to be any

significant difference. There was some subtle change
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in one of the windows but it's not the sort of drastic
change that I was fearing so that's good and made me a
lot more comfortable because I think it's a very
attractive building the way it has been designed.

Now, jumping into what I think is the issue
that I still see with this it has to go to the side-
yvard question. Let me say with regard to the new
construction and the theoretical 1lot or the tax
assessment lot that's going to be created for the new
building, when you get to the very end of the memo
that was provided by the applicant, it states that to
the extent that the Commission believes the situation
results in less than minimum side yard, the applicant
requested the Commission to prove the project as shown
in the plans.

It's sort of a oblique way of saying that,
yes, they recognize that there is not sufficient side
yard for that building according to the regulations
and they need, I assume, a special exception to grant
relief from the side-yard requirements there.

CHATRPERSON MITTEN: Well, I think they are
saying a couple of things. One is that they are
explaining -- they spend a lot of time explaining why
there would be no side-yard requirement once the

subdivision takes place for the existing building.
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Then they are saying that there's an issue regarding
certain projections which is sort of separate and
apart.

COMMISSIONER MAY: But none of those
projections are allowable projects in a side yard. I
mean, bays and porches with roofs are not allowable
projections.

CHAIRPERSON MITTEN: Right.

COMMISSIONER MAY: So, I mean, I think
there's no question that there has to be relief and it
has to be explicit in our decision.

CHAIRPERSON MITTEN: I agree with that. I
thought you had an issue regarding maybe the magnitude
of the relief or the degree of relief as it related to
whether or not there was a side-yard requirement for
the existing --

COMMISSIONER MAY: Oh, I haven't begun to
start talking about the existing building.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER MAY: I jumped to the end
because I thought it was the easy one.

CHATIRPERSON MITTEN: Okay.

COMMISSIONER MAY: Now, this is the -- this
case, I think, in fact, this memo captures very nicely

a lot of the bases for the debate on the side-yard
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case -- on recent side-yard cases that were considered
before the BZA, one being the Prichard case and the
second one being the appeal of the Southeast Citizens
for Smart Development having to do with somewhat
different conditions on side vyards but it was very
interesting to see this memo and particularly the
background material.

There is a statement that the plain language
reading of 405.3 states that when there is a one-
family dwelling that does not share a common division
wall within an existing building, that it has to have
a side yard on all resulting freestanding sides.

Well, that language is hard to interpret from a
plain language point of view but my plain language
interpretation of that is basically anywhere where you
are not attached you have to have a side vyard.
Whereas the interpretation here is as soon as you have
an attachment anywhere, you don't need to have a side
yvard but that's essentially what the Prichard case
revolved around was the question of does the mere fact
of attachment once you are semi-detached do you need
to have a side vyard on the resulting freestanding
sides.

The plain language reading -- my plain

language reading of that, and I think what the BZA
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decided in the Prichard case was that, yes, you do.
If you're not attached, you need to have a side yard.

Now, that conflicts with the definition of a
semi-detached dwelling the way it is defined in the
code which allows for a semi-detached dwelling to be
either something with a side vyard and one side
attached to another building, or a side yard and one
side of the building on a lot line. If you have a lot
line wall, it allows that is technically considered a
semi-detached property.

Then there's some interesting history that
goes 1into where 405.3 and some of the related
provisions came from that talked about the
circumstances many years ago where, in fact, what was
happening was that people were building single family
detached houses and they were building it on the lot
line and they were providing only a single side yard
so there was language that was put forward at that
point saying essentially that when you build a single
family detached house, you have to have side yards on
both sides. I think the concern went to having a
minimum of eight feet on both sides of the property.

Now, the applicant makes the argument that
this language -- the way this language resulted, in

fact, justifies the existence or the ability to define
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a semi-detached house in the sort of circumstance
where you have a property line with the house built
right on the property line and then an eight-foot side
yard on the other side. Then you have the next
property line with a house built right on the property
line and another eight-foot side yard.

Well, that is exactly the circumstance that
prompted this revision before, trying to build single-
family detached houses on the lot 1line and that was
the circumstance that was found to be objectionable.
I really wish that I had this history when the
Southeast Citizens case was being considered because
that is exactly the circumstances that was built to
that case.

They built single-family fully-detached
homes with one wall on the lot line and, therefore, by
definition, or it fit the definition of semi-detached
housing but it didn't meet what I thought was the
intent of the code which says that if you are not
actually attached, then you have to have a side yard.

CHAIRPERSON MITTEN: Is Southeast Citizens
the case that is quoted on page 3°?

COMMISSIONER MAY: Yes, which says that the
extent to which Prichard otherwise is overruled. Yes,

that's Southeast Citizens.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

CHAIRPERSON MITTEN: Okay. And you said on
both of those?

COMMISSIONER MAY: Yes.

CHAIRPERSON MITTEN: Okay. So if I'm
following you correct, what happened was there was a
change to the text of the ordinance at one point to
address the problem that vyou have outlined but the
definition didn't catch up. Is that correct?

COMMISSIONER MAY: I believe that's correct.

I think the definition simply needs clarification
because the way I saw the issue, the definition
accounts not only for what you can build but it also
describes existing conditions. In other words, there
are a number of properties that are built exactly this
way and they were not to be considered undefined by
being excluded from this definition.

I think that what has to occur with a
definition is that it simply has to acknowledge the
fact that what guides the actual construction of a
semi-detached building are the regulations and not
anything that is implied by the definition. The
definition can be describing an existing condition
that may be on a conforming or an existing condition
that may be conforming.

CHAIRPERSON MITTEN: Okay. Let me ask you
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then, I'm just trying to relate this to -- let's say
you have a whole series of R-4 lots and they are all
vacant and somebody buys the middle one and decides to
build a row house on it. Would it be a row building
if they went lot line to lot line or would that, under
your interpretation, be a detached dwelling?

COMMISSIONER MAY: I can't remember the
particulars of the language and whether this is --

CHATIRPERSON MITTEN: The definition of row
dwelling 1is a one-family dwelling having no side
yvards.

COMMISSIONER MAY: Right.

CHATRPERSON MITTEN: One-family detached
dwelling is a one-family dwelling completely separated
from all other buildings and having two side vyards.
At least following the definitions you could have a
row building that was not physically attached to any
other building and it would fit that definition.

COMMISSIONER MAY: For a row house.

CHAIRPERSON MITTEN: The definition of a row
house and it would have no side yards and there would
be no side yard requirement.

COMMISSIONER MAY: Right.

CHAIRPERSON MITTEN: So I guess I'm just

trying to extrapolate from that sort of more extreme
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circumstance to now the semi-detached and why couldn't
you kind of bootstrap what they are doing or what
caused the issue in Prichard.

Isn't that just sort of sliding the house to
one side and not requiring -- then you wouldn't be
basically -- you wouldn't be forcing the dwelling to
become a detached dwelling because if it's a row
dwelling, it could be built lot-line to lot-line and
there's no side-yard requirement but then vyou are
saying in the event that you would move the dwelling
to one side, vyou not only have one side-yard
requirement, you have two. Isn't that right? You're
saying it needs a side yard on both sides?

COMMISSIONER MAY: No. What I'm saying is
anytime it's not actually attached to something, it
should have a side yard the way 405.3 reads.

CHAIRPERSON MITTEN: It should have one or
it should have two?

COMMISSIONER MAY: Any side where it is not
actually attached that it should have a side yard.

CHAIRPERSON MITTEN: Okay. That's the point
that I want. Now, go back to the row housing.

COMMISSIONER MAY: Okay. Now, a string of
properties that have been laid out at 18 feet wide and

you want to Dbuild the one in the middle, that's
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obviously a problem with that sense of definition. I
think there ought to be some accounting for it within
the regulations but the concept with row houses is not
that they are going to be built.

You're not going to subdivide the properties
and then build them one at a time, particularly not in
this day and age. There may be some in-£fill
properties that wind up you build one and the rest of
the row is already there but then you are building a
row house and you are attaching it.

If you consider all of the other recent
cases that we have taken, and I actually did this when
I was considering what was going on in the Prichard
case. If you look at other planned unit developments
where we are taking existing property and subdividing
it into actual 1lots or theoretical 1lots, invariably
when you come to the end of the row, that property is
wider to accommodate that yard.

In some cases there is relief requested

because it can't be eight feet. It may be six feet or
something like that. That occurs. But invariably the
property winds up having it. Now, that's only the

cases that I was involved in that I had the records
on. I loocked at them and every one of them had

additional space for those side yards. I think that
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really does capture what the intention is of 405.3.
When you come to the end of a row, you should have a
side vyard.

I think that for us at this point for the
sake of this application to state that we are, in
effect, creating a row house by drawing a rather
crooked line around the property simply to define it
or to have it meet the definition of a row house, from
a technical point of wview I think 1is the wrong
approach.

I think that we need to be explicit and say
that they can draw the property line wherever they
need to but in both cases we are going to be granting
relief to the side vyard requirements because this
doesn't fit it.

Then I think we need to go back and address
the definitions and clarify the differences between
them because, again, I think what we've gotten here
from the applicant is good background information that
I was seeking before to make the case that what we did
not want to have was an eight-foot side yard on one
side of a house period and then calling them all semi-
detached because I think that is what was not intended
by the zoning reg.

CHATRPERSON MITTEN: Okay. So, Mr. May, I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

95

take it your position is that in addition to meeting
the relief for the projections, they need the
additional relief for the side vyard for sort of the
second unit of the main building.

COMMISSIONER MAY: Yeah. I think that the
relief for the new building 1is not 1limited to
projections so I think -- I don't think we want to
make it so -- I mean, I didn't do a very careful
analysis of what actually projects into the space but
I'm not sure that a bay quite fits those definitions
and porches are certainly not.

They can't be considered projections to
begin with so I would say that they need relief from
the side-yard requirements for the new building and
they would need relief from the side-yard regquirements
for the existing building.

CHAIRPERSON MITTEN: Okay.

COMMISSTIONER MAY: They can draw the
property line as they have suggested. I think it is a
perfectly reasonable thing to do in this circumstance.

CHATRPERSON MITTEN: Okay. Just to remind
everyone, this case there 1s a PUD related map
amendment to R-5-D, although the underlying density is
still consistent with the designation of the site for

moderate residential development.
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The applicant had submitted just to clarify
the things that they were asking for relief from, that
they were going to ask us to review the multiple
buildings on a single-record lot under the theoretical
lot section to provide for the penthouse setback.

Then there is some additional flexibility
regarding the location of interior components,
flexibility to combine the existing structure from
either two wunits into a single wunit depending on
market demand to vary the selection of exterior
materials within a limited framework and so on, you
know, some other wvariations to be consistent with HPRB
review.

Then the amenities that they were
proffering. Benefits and amenities included historic
preservation, appropriate landscaping, well-designed
new in-fill construction. That the reintroduction of
residential use at the site, and basically eliminating
institutional use, they were proffering that as an
amenity. I think we need to decide that specifically.

We had raised that at set-down.

The project is located in close proximity to
a Metro station. There's adequate parking being
provided, up to six units of residential wuse. Then,

finally, there's a proffer to donate $90,000 to be
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distributed to the community in consultation through
the ANC-2D's coordination and in the event that those
funds weren't expended by January 1, 2005, that any
unallocated funds would be contributed to the Housing
Production Trust Fund.

There's an issue with that that we had
raised and I'm not sure the issue has been completely
settled as to whether or not what they have proffered
meets the requirements of the ordinance under Chapter
24 .

I'll Jjust ©zread the section. This 1is
2403.13. "Public benefits other than affordable
housing such as public facilities and public open
space may be located off site provided that (a) there
is a clear public policy relationship between the PUD
proposal and the off-site benefit, and (b) the off-
site benefit shall be located within one-quarter mile
of the PUD site or within the boundaries of the
Advisory Neighborhood Commission for the area that
includes the PUD site."

We have the parameters for decision making
that the ANC has proposed. They submitted that in a
memo to us November 6 but I'm not sure that the
parameters that they have suggested would satisfy

2403.13. Even 1f they did, we would basically be
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entrusting them to discharge our duty under Chapter
24. I have a lingering concern about that.

COMMISSIONER PARSONS: I do as well. We
talked about this during the hearing and, yes, we've
got a small ANC and may just two commissioners and so
forth but I think it's a dangerous precedent. I think
that we should move this $90,000 to the Housing Trust
Fund as part of our action.

In the alternative, maybe there's a way we
could give the ANC one 1last chance to get wvery
specific between our preliminary action and final
action. I think it's a slippery road to go down or
slope to say, well, we'll begin leaving these up to
the ANC after we're done. I just don't think that is
provided for in the regulations. Nor should it be.

CHAIRPERSON MITTEN: I agree. I mean, when
we had St. Luke's I think we tried to convey our
concern with having these sort of pools of money that
are going to be expended with the guidance of one
organization or another or the ANC. I think we really
need to send a message that we need to know what the
money is going to be spent for so that we can satisfy
the requirements of 2403.13 Dbecause that 1is a
significant requirement. It makes us responsible for

how that money is spent.
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COMMISSIONER HOOD: Madam Chair, I thought
at the hearing we sent a clear signal to this ANC. At
least, I was under the impression that we were going
to give them the opportunity to do it this way while
we were going to make it specifically noted in the
order that because i1t was a two-member ANC, it was
unique and because of their size we would go along
with that.

Now, I'm hearing that we have reconsidered
that. I think this is the direction we left that ANC
when they came before so that was the direction
basically they heard from this Commission. While I'm
fine with especially keeping it across the board and
keeping it consistent throughout the whole ANC process
with every ANC but I think we sent this ANC Commission
away from here saying that we would try this because
there's only two ANCs. I mean, that's the way I
recollect the hearing.

Now we did a flip and we are going to go
back and say we want them to be consistent. All I ask
is that we make sure that we are consistent because we
sent them away with one particular way and they left
out of here smiling and were up to the task.

I remember specifically stating that what

gave me a level of confidence was that if they didn't
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do it by a certain time, it would go to the Housing
Production Trust Fund.

I don't have any problems with flipping back
to where we were and keeping it consistent across the
board with all ANCs, but I think it's incumbent upon
this Commission if we are going to send people one
impression, while we can all change our mind, I
understand that, but I Jjust think we need to be
consistent, too, and make sure we stop sending mixed
messages.

I was assured this was the way we were going
to proceed, but now I'm hearing that we have turned it
around. Well, some of us have flipped and said we are
going to do it the other way. I can go either way but
I just think we need to be consistent ourselves.

CHAIRPERSON MITTEN: I take your point, Mr.
Hood, but I think we made a couple of things clear at
the hearing. One of them, I thought, was that we
hadn't decided anything. We specifically noted the
section of Chapter 24 that was applicable and we asked
for the additional submissions so that we could
evaluate whether or not what they were proposing could
meet the standard of 2403.13.

They may have had the impression that we

were leaning in their direction to allowing them to
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decide how this money would be spent, but I think we
made the standard clear and I think we made it clear
that we needed to see a further submission in order to
be able to evaluate whether or not their proposal met
the standard. I feel 1like they were put on notice
that the decision had yet to be made.

COMMISSTIONER HOOD: Let me rephrase. Maybe

I was under that impression. It might not have been
them so I don't want to put that on the ANC. It
specifically says this is a unique ANC. I read it

somewhere and I thought that was the way we were

going. I have no problems either way. Maybe it was
not the ANC. Maybe 1t was me that had that
impression.

COMMISSIONER PARSONS: I can see how you got
that impression. All we're saying 1is we've thought
about it a little more and if there is some way at
their November 17th meeting they could go beyond just
dealing with criteria and get to the specifics and get
back to us with something that would meet our
regulations, let's give them a second chance. Maybe
it's a one-and-a-half change.

COMMISSIONER HOOD: I would agree with you.

COMMISSIONER PARSONS: It is a bit of a

switch but there is a meeting scheduled on the 17th
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according to their letter.

CHATIRPERSON MITTEN: What you are proposing
is that we would take proposed action and reopen the
record for some limited period of time for a limited
purpose. If they chose to respond, that would be
great and, if not, we'll proceed to final action.

COMMISSIONER PARSONS: In the Housing Trust
Fund.

CHAIRPERSON MITTEN: In the meantime we
would designate the $90,000 contribution for the
Housing Production Trust Fund.

COMMISSIONER PARSONS: Yes.

CHAIRPERSON MITTEN: Okay.

MS. GLAZER: Madam Chair, may I Jjust
interject a brief comment for clarification? It just
came to my attention the latest submission from the
applicant varies slightly from the provision in the
proposed Findings of Fact and Conclusions of Law. It
states that --

CHATRPERSON MITTEN: Tell me what vyou're
reading from, please.

MS. GLAZER: Pardon me?

CHAIRPERSON MITTEN: Would you tell me what
you're reading from, please?

MS. GLAZER: It doesn't have an exhibit
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number but it's a memorandum dated November 6th. The
cover letter is from the ANC. It states in seven
paragraphs what the procedure would be for dealing
with the $90,000 fund.

It states that recommended proposals will be
delivered to the foundation by the ANC following the
meeting and that subsequent to that the foundation
which is 1linked to the applicant will consider only
those recommendations from the ANC.

One of the problems with that is that it's
vague as to what types of proposals will be submitted
and whether or not the applicant even has to approve
any of the projects which are recommended by the ANC.

There's really no basis, again, going back to your
point, under 2403.13 to evaluate or assess what the
public policy relationship is between the proposal and
the benefit.

CHAIRPERSON MITTEN: Okay. So you're not
suggesting that we need to proceed differently.
You're just pointing out that it reinforces the point?

MS. GLAZER: It reinforces it but also I
think that clarification needs to be obtained as to
whether the proposals from the applicant to the ANC
are a combination of the two. The specifics of the

proposal need to be spelled out and limited, I think,
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at this point in the application process rather than
leave it to the two  parties to make that
determination.

CHATIRPERSON MITTEN: Yes. Right. I think
that is what we've come down to. Yeah, I agree. We
just can't go on like this with having these open-
ended contributions to whatever group if we don't know
what the end product will be. Thank you.

The issue about -- I had raised this issue
at the set-down as to whether or not replacing the
institutional wuse with a residential use actually
constituted a public benefit. I think there are
different areas of the comprehensive plan that suggest
that actually that is something to be strived for.

I guess that is in conflict with some of the
other provisions that say we are supposed to be
supporting institutions. Things like there are some
sections that are cited in the Office of Planning
Report from July. Among them, to maintain and enhance
older established residential neighborhoods in areas.

Certainly one of the ways to establish
residential neighborhoods 1is to eliminate uses that
may be perceived as incompatible. I can find, at
least in this situation, that restoring residential

use would actually be a benefit, although maybe it
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wouldn't be in other cases.

Any other comments?

COMMISSIONER PARSONS: This 1is a simple
thing but could you turn to A-10-C, drawing A-10-C.
We asked for a new landscape plan or a landscape plan
and one came forth and it's excellent but I always
worry about little flexibility notes that may be used
in the future that you agree to here.

CHAIRPERSON MITTEN: Certainly.

COMMISSTIONER PARSONS: I've read this too
many times and I don't understand it. It says,
"Retain the right to substitute equivalent plant
material as need and availability dictate." I
understand availability dictate very easily but I
don't understand need. Can you help me with that?
Like we don't need the plant now?

CHAIRPERSON MITTEN: I can't help you with
that.

COMMISSIONER PARSONS: Anyway, 1it's a good
landscape plan but I'm worried about that note as the
words "as need."

CHATIRPERSON MITTEN: You want to take "need
and" out?

COMMISSIONER PARSONS: Yes, I think so.

CHATIRPERSON MITTEN: Okay. We'll have to
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have staff be sure and strike "need and" from the note
No. 1 under general notes on A-10-C.

COMMISSIONER PARSONS : Maybe that is
contained in the proposed order for flexibility as
well. I didn't notice that. That's the only comment
I have.

CHAIRPERSON MITTEN: Given that we were just
handed the proposed Findings of Fact and Conclusions
of Law a few hours ago, we'll vote on the specific
language of the order when we take final action.

COMMISSIONER MAY: I would note that one of
the things that came in my package was a single sheet
that cites general areas of flexibility requested.

CHATIRPERSON MITTEN: You probably weren't
here when they passed out the Findings of Fact and
Conclusions of Law but we hadn't seen those prior.

COMMISSIONER MAY: I mean, the general areas
of flexibility don't include varying plant materials
based on need.

CHAIRPERSON MITTEN: Well, on page 16 of the
proposed order Condition 6, Letter F, "To vary the
final selection of the landscaping materials provide
equivalent plant material dependent upon market
availability."

COMMISSIONER PARSONS: Oh, that's good.
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CHATRPERSON MITTEN: We're just amending A-
10-C to be consistent with that.

COMMISSIONER PARSONS: Excellent.

MR. BASTIDA: Madam Chairman, can we request
from the applicant to submit a new landscape plan that
will go into the record that that is a strike, please?

Thank you.

CHAIRPERSON MITTEN: You can't just cross it
out?

COMMISSTIONER MAY: Do we even have to? If
it gets covered in the order do we even have to worry
about -- I mean, there are lots of miscellaneous notes
that could appear on a drawing that are not going to
buy flexibility.

MR. BASTIDA: But I don't know what DCRA is
going to interpret that so this is much more clear in
my opinion that way. I can strike it from the
original but --

CHAIRPERSON MITTEN: It just seems like for
the little tiny bit of ink it would take to cross it
out that --

MR. BASTIDA: I'll just strike it. Thank
you.

CHATIRPERSON MITTEN: All right. Would vyou

like to make a motion?
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COMMISSIONER PARSONS: I would like to make
a motion but I don't quite know how to make the motion
to accommodate Mr. May's concerns about the side yard
because certainly I assume your intent was not to have
a rehearing of this because we didn't advertise that
specific flexibility. Maybe you are the proper motion
maker.

COMMISSIONER MAY: I'd be happy to make the
motion. I have to recap, though, other than the side
yard the areas of zoning flexibility were --

CHAIRPERSON MITTEN: The penthouse setback
and they were getting special exception review under
Section 2516.1 which is the theoretical 1lot or
multiple buildings on a single lot. Then they were
requesting areas of flexibility. You can just say as
outlined on the applicant's submission with the number
at the bottom 1291190 V2.

COMMISSIONER MAY: Okay. Fortunately, I
have that piece of paper in front of me and I didn't
have to write down all those numbers.

CHAIRPERSON MITTEN: Since we don't have an
exhibit number that would be one way of identifying it
for the future.

COMMISSIONER MAY: Okay. Then I would move

approval of Zoning Commission Case No. 03-24 2126
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Wyoming Avenue, NW. Including with that the requested
relief for penthouse setback, relief under Section
2516.1 for theoretical 1lots and the areas of
flexibility as noted in the document from -- the
applicant's document which is numbered 1291190 V2.

Plus in addition flexibility -- I'm sorry,
relief from zoning requirements with regard to the
side yard as needed for the new building relief from
the side-yard requirements there, as well as relief
from side yard requirements for the existing structure
once it becomes a subdivided -- once the building is
subdivided and that portion becomes a semi-detached
building and would need relief from the side-yard
requirements.

CHAIRPERSON MITTEN: What would your motion

include as it ©relates to the disposition of the

$90,0007?

COMMISSIONER MAY: Oh, ves. Of course. I
forgot about that one. How do I phrase that? A
revision of -- I'm sorry. That there be a revision of

the proposed $90,000 donation to include more specific
statements of what the funds would be used for in
order to comply with paragraph --

CHATIRPERSON MITTEN: 2403.1.

COMMISSIONER MAY: Thank you, 2403.1.
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CHATRPERSON MITTEN: But, in the meantime,
for proposed action we would designate that the
$90,000 contribution be made to the Housing Production
Trust Fund.

COMMISSIONER MAY: Thank you very much for
finishing that motion.

COMMISSIONER PARSONS: Second.

COMMISSIONER MAY: I wish I was seconding
that.

CHAIRPERSON MITTEN: Well, Mr. Parsons
chickened out so you were brave. All right. Any

further discussion? All those in favor, please say
aye.

ALL: Aye.

CHAIRPERSON MITTEN: Any opposed, please say
no.

Mrs. Schellin.

MS. SCHELLIN: Yes. Staff would record the
vote four to zero to one to approve proposed action in
Case No. 03-24, Commission May moving, Commission
Parsons seconding, Commissioners Hood and Mitten in
favor, Commissioner Hannaham not present and not
voting.

CHAIRPERSON MITTEN: Okay. I will move to

reopen the record in this case for an additional
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submission from either or both the applicant and the
ANC to further refine where the $90,000 contribution
might be made instead of the Housing Production Trust
Fund but that would directly address our burden under
2403.13 to know how the money will be disposed of and
the direct public policy relationship.

COMMISSIONER HOOD: Second.

CHAIRPERSON MITTEN: Any discussion? All
those in favor, please say aye.

ALL: Aye.

CHAIRPERSON MITTEN: Any opposed?

Mrs. Schellin.

MS. SCHELLIN: Yes. Staff would record the
vote four to zero to one to open the record in Case
No. 03-24 for the specific response requested.
Commissioner Mitten moving, Commissioner Hood
seconding, Commissioner Parsons and May in favor,
Commissioner Hannaham not present and not voting.

CHAIRPERSON MITTEN: Just so we don't leave
that open-ended, Mr. Bastida, can you tell me what
date would still get us the submissions in time for
the December meeting.

MR. BASTIDA: Yes, Madam Chairman. It would
be Friday November 28, 2003, at 3:00, Madam Chairman.

CHATIRPERSON MITTEN: All right. Will vyou
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communicate with the applicant and the ANC that we
have reopened the record and what the purpose is?

MR. BASTIDA: Yes, I will do that tomorrow.

CHAIRPERSON MITTEN: Okay.

MR. BASTIDA: I think that the applicant is
here.

CHAIRPERSON MITTEN: Okay. Because Mr.
Parsons has to leave at 4:30 and he did not sit on the
next case for proposed action, we are just going to
move that down on the agenda and move to final action
on Case No. 03-17 which is the --

MR. COLLINS: Madam Chair, excuse me.
Before you go on, may I just get some clarification on
the last case, the case we just talked about?

CHAIRPERSON MITTEN: If you need it from us
as opposed to staff.

MR. COLLINS: I need it from you.

CHAIRPERSON MITTEN: All right.

MR. COLLINS: What I'm not clear on is are
you looking for as you reopen the record examples?

CHATRPERSON MITTEN: No.

MR. COLLINS: You're looking for a
destination?

CHAIRPERSON MITTEN: I think that seems to

be the only way we are going to be able to satisfy the
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point.

MR. COLLINS: That's all I needed. Thank
you.

CHAIRPERSON MITTEN: All right. The Howard
University Bethune Hall further processing.

COMMISSIONER HOOD: Are you asking for a
motion?

CHAIRPERSON MITTEN: Well, 1let's Jjust go
quickly to the issue that we know was the burning
issue which is the penthouses and ask Mr. Penthouse.

COMMISSIONER MAY: And Mr. Side Yard.

CHAIRPERSON MITTEN: And Mr. Side Yard.

COMMISSIONER MAY: I need to work on my
paper shuffling skills. I'm grateful to have received
this additional submission on the subject of the
penthouse. I can see that there's been more attention
paid to the design of the penthouse. I do want to
move ahead with this today and I'm in favor of
approving this further processing.

I'm not entirely satisfied with  the
penthouse design, though. I think that we should in
our decision grant some flexibility to further improve
the design because I think they have taken some steps
in the right direction but I think there needs to be a

little bit more attention to it and I think given
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where they are in the state of the design, I think
that will be natural.

They will look at it a 1little bit more
carefully and that it will improve even further and
match better the rest of the architecture. Right now
it's still kind of clumsy but it's clear that they are
starting to show some attention to the design of that
feature and we are now seeing it as the building truly
will be.

I think that, again, they need to 1look
across the street at some of the other rooftop
structures, not down the hill but up the hill. I
think that will further inform the design but I think
we should move forward in approving this and allow, as
I said, flexibility to further improve the design.

CHAIRPERSON MITTEN: Sounds like a motion.

COMMISSIONER MAY: I am so moving.

CHAIRPERSON MITTEN: Second?

COMMISSIONER HOOD: Second.

CHAIRPERSON MITTEN: Any discussion?

COMMISSIONER PARSONS: Mr. May, we've got
two sets of elevations that came before us. Did you
notice the difference between the two? They are

subtle but I think important. The one that is one 8

1/2 by 11 paper, and maybe there are more examples of
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that, wversus you see the top on this one? I'll just
pass it down.

CHAIRPERSON MITTEN: This isn't a new one,
though, right? This is not a new one? This is new?
Did this just come in?

COMMISSIONER PARSONS: I'm confused. I
bring old exhibits and new exhibits. I see he, Mr.
May, is looking at something that I'm not looking at.

What do you think of this design? When you say it's
going in the right direction, I just want to make sure
we're giving some indication to the applicant as to
what's going in the right direction. You see the
little indication that the roof is not as flat as it
looks on the other drawing. It's got a 1little
extension above itself.

COMMISSIONER MAY: Yes, I see that.

COMMISSTIONER PARSONS: Two subtle solutions
but I think the one on your right hand may be headed a
little better in the right direction. I don't want to
play architect. That's your job.

COMMISSIONER MAY: Actually, what I was
hoping the direction they would go. I think there is
something to be said for this roof of the penthouse.
I do see that there is some advantage to it but I

don't think that the -- what I was wanting to
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encourage was the incorporation of other design
elements, other materials and other rhythms from the

rest of the building.

COMMISSIONER PARSONS: That's what they've
done.

COMMISSIONER MAY: Right. I still think it
has some ways to go. As a piece in the abstract what

you had handed me had some advantages over the
treatment of the roof as is shown here because I think
that the roof of the penthouse in the newest
submission is inconsistent.

Let me put it this way. The roof of the
penthouse in the latest version is not what I think is
the best thing here. I don't think this is that much
better. It may be a little bit better but it's not
that much better. I think that, again, to encourage
them to look across the street, up the hill, I think,
at some of the rooftop structures is a Dbetter
direction.

Or even to look at the building they have
themselves already designed where they have zroof

slopes that they could be thinking about and finishing

in that context. That's my design direction. Again,
I'm not looking to micro-manage the design of this. I
think we just need to -- we've gotten them to focus
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attention on this and I've been encouraging them to --
COMMISSIONER PARSONS: Enough said. Thanks.
CHAIRPERSON MITTEN: All right.
MR. BERGSTEIN: I'm sorry but let me just
interject. Eventually the applicant is going to have
to sign a covenant saying that they promise to

construct the building in accordance with the plans

approved.
CHATRPERSON MITTEN: It's not a PUD, though.
MR. BERGSTEIN: Oh, I'm sorry. That's
correct. I'm sorry. Too late. Sorry. It's still,

nevertheless, true that special exception they are
still bound by the plans.

CHAIRPERSON MITTEN: Right. And part of Mr.
May's motion 1s to grant additional flexibility
regarding the design of the penthouse.

MR. BERGSTEIN: But I think there will have
to be some specificity as to what that flexibility
means so that the Zoning Administrator will know
whether or not this is within that flexibility or
whether or not 1t represents a modification to the
plans that require them to come back to you. That's
all IT'm concerned about.

CHAIRPERSON MITTEN: Okay. Back to you, Mr.

May .
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COMMISSIONER MAY: All right. Then I would
frame it in terms of minor modifications of the
material for cladding and roofing the penthouse
structure of the openings within the penthouse for
louvers and so on in terms of the roof pitch and eave
treatment. That gives them a lot of flexibility.

CHAIRPERSON MITTEN: Okay. So that's,
"Flexibility regarding the design of the penthouse.
Make minor changes to the material for the roof and
the facade, the openings, the pitch, and the design of
the eaves."

COMMISSIONER MAY: Yeah.

CHATRPERSON MITTEN: I don't know if I said
all that right. We'll get it right on the order. All
right. Any further discussion? All those in favor,
please say aye.

ALL: Aye.

CHATIRPERSON MITTEN: Any opposed?

Mrs. Schellin.

MS. SCHELLIN: Staff will record the wvote
four to zero to one to approve Case No. 03-17,
Commissioner May moving, Commissioner Parsons
seconding, Commissioners Hood and Mitten in favor,
Commission Hannaham not present and not voting.

CHAIRPERSON MITTEN: Commissioner Hood
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seconded that one.

MS. SCHELLIN: Approving that with
conditions. Oh, was it Hood? 1I'm sorry. I thought
it was Mr. Parsons.

CHAIRPERSON MITTEN: Mr. Hood seconded that
one.

MS. SCHELLIN: It's corrected that
Commissioner May moved, Commissioner Hood seconded it,
Commissioners Mitten and Parsons in favor.

CHAIRPERSON MITTEN: Thank you. Now, the
second item under final action goes back to Case No.
02-32 which is the Georgetown -- it's the order for
the Georgetown University Performing Arts Center. We
had at our last meeting agreed to reconsider finding
of fact No. 26 which we had stated that we didn't
agree with the applicant's wuse of averaging for
enrollment.

Not because we have made a determination
about whether or not that's preferable but that was
the intent. We have made a determination that
interpretation is consistent with the intent of the
Board of Zoning Adjustment after reviewing the record
in the case. What we had agreed to do was reconsider
that finding of fact and at that point we had also put

a stay of enforcement based on paragraph 26 in place.
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The purpose in doing that is because I think
it was an unintended confusion and now that we have
made the interpretation because the university had
already proceeded to enroll students wusing their
interpretation that it wouldn't serve anyone's purpose
to try and have then wind that back for this academic
year. I guess I'll just ask for general discussion
first to make sure that everybody is -- are we all on

the same page? Anyone not agree with the summary I

gave?

COMMISSIONER PARSONS: I concur.

CHAIRPERSON MITTEN: Okay. What I would
like to propose -- Mr. May.

COMMISSIONER MAY: I'm sorry. I was

refreshing my memory as you were speaking and I guess
what I'm not so -- I know how the order was written in
the end but I'm not so certain that it really
reflected -- at least, I don't agree that reflected
what we discussed.

CHAIRPERSON MITTEN: Okay.

COMMISSIONER MAY: So I'm not sure where we
go with that.

CHAIRPERSON MITTEN: I guess there are a
couple directions. One 1is we can discuss again or

more, whatever would suit you, in terms of where you
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thought we concluded the last time, Dbut what the
proper interpretation is of the enrollment cap for
Georgetown. We can do that or we can -- I guess
that's what we need to do since you don't maybe agree.

I don't know if you don't agree or you just don't
agree that we had gotten to that point in our
discussion.

COMMISSIONER MAY: I think, as I recall, it
was more a matter of -- I have the transcript from my
discussion and I did read it a short time ago. I
guess my thinking at the time was that it was the
spring and it's clear that they would be under the cap
at that moment.

We didn't really have to address that
specifically because it was clear to me that if the
university was doing this averaging thing, and that's
how they always calculated it and, in fact, from our
point of wview, that's cumbersome and you really need
to have a hard and fast number and it should be based
on the fall enrollments, or the highest enrollments,
absolute highest actual enrollments as opposed to any
kind of averaging, that's a clear change from where
they were and would effectively force them to reduce
their student population. To make that decision at

that time would be a drastic change for them. I
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thought we had avoided that.

CHAIRPERSON MITTEN: Well, we sort of have
avoided it but we avoided it in the sense that it
became a moot point for us how you interpreted the cap
because we had gotten into the spring at that point.
We did have a discussion about what was the proper
interpretation because we had community people telling
us the interpretation was one way and we had the
university saying, "No, we've always done averaging."

We all did our various investigations and
Mr. Parsons probably went the farthest to delve back
into the record to see what exactly the BZA had talked
about. You can correct me if I'm wrong, Mr. Parsons,
but I don't believe you found any discussion in your
review of the transcripts that the BZA had regarding
averaging.

COMMISSIONER PARSONS: No, and 1t was
clearly talking about a cap, a cap, a cap.

CHAIRPERSON MITTEN: A fixed number.

COMMISSIONER PARSONS: Admittedly most of
the transcript of those proceedings, decision making
proceedings, were dealing with the behavior of
students as the major focus of the hearings and so
forth and how they could get a handle on that. I

don't know how many pages I read of transcript and I
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could not find anybody talking about averaging.

CHATIRPERSON MITTEN: Then added to that we
had the requirement that there would be a report
submitted and any further processing regarding what
the enrollment was 30 days prior to the application.
Not the average enrollment but what the specific
enrollment was which I think goes further to reinforce
the idea that it was a fixed number of cap not to be
exceeded.

I think what we are required to do when we
do a further processing is find substantial compliance
or not with the existing order. To the extent the
order 1s unclear or different parties are making
different interpretations, then we need to make an
interpretation so we're not passing Jjudgment on
whether it should be averaging or whether it should be
a fixed gap.

We're trying to interpret what did the BZA
intend based on everything that we have been provided
by way of the record in that case. Where I come out
is that the intent was that it be a fixed number.

Perhaps we all sort of got to that point and the
reason it's now coming up again is because in putting
it in the order, it now gives direction to the Zoning

Administrator who is not always making decisions in
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the spring semester so he has an issue of when they
come in for permits and also ongoing compliance.

I think it's important to give the direction
and then it's a question of, okay, how can we do that
in a sensitive way to the fact that there's been
confusion, legitimate or not, but we're 1in the
situation now where the university is clearly over-
enrolled relative to the gap. That's kind of where we
got to. You seem to have some concern. Where are you
then relative to the interpretation of the cap?

COMMISSIONER MAY: Well, I understand the
points that you've made but I think to some extent
this 1is a case of where the applicant was saying
certain things and it may not have been part of the
record. It may not have been direct testimony but
they did have some -- as I recall, there were some
submissions that we saw that were either part of the
record or supplemental to our case that demonstrated
that the university in their mind was always
averaging.

Even when they were doing their 30 days
before count, the 30 days before was probably based on
some sort of calculation on their part again. I'm not
talking to the specifics of what the order requires

but just talking off the top of my head it's clear to
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me that they are representing to us that they always
thought in terms of averages.

If we are going to do anything other than
treat this in terms of averages, then they need to get
involved in the discussion and make some argument that
it should be one way or another or if it's going to be
a hard and fast cap, this is how high it needs to be
from their point of view.

CHAIRPERSON MITTEN: Well, they certainly
have that opportunity. I think where we are right now
notwithstanding what they may have said in the further
processing case, because they did two things. They
talked about averaging and they talked about why they
weren't over their cap but they did report to us what
their actual enrollment was 30 days prior and it was
over the number that is the cap.

They reported the number accurately because
they clearly understood what was intended but they
said not withstanding that. "See, when we do the
averaging with the spring, everything works out fine."

That's where the department comes.

COMMISSIONER MAY: I see.

CHAIRPERSON MITTEN: I don't think there is
anything that has been identified in the record,

nothing that has been identified by us that supports
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their suggestion, regardless of what was in their
mind, that the BZA was doing their decision making in
terms of adverse impacts related to number of students
based on averaging.

All the evidence that we've been able to
identify from the record of the campus plan case
suggest that the BZA was making that determination
based on a fixed maximum number of students.

That's why, I think, absent a proposed
modification from the university, we need to proceed
to be consistent with what seemed to be the basis for
decision making by the BZA because they looked at
everything and they were trying to determine. But
they put the conditions in place based on whatever
adverse impacts they perceived from a fixed cap,
maximum number of students.

COMMISSIONER MAY: So you're saying that we
need to make this decision now and proceed forward and
they are going to have to comply with it?

CHAIRPERSON MITTEN: Well, we need to make a
decision now. We need to make an interpretation now.

We already have a stay for paragraph 26. I would
propose not to make that indefinite and then to give
them time to come into compliance.

In the meantime, they are free to put
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forward a modification request saying whatever they
want to say about averaging if they want to so then
there can be a free and open hearing about adverse
impacts related to students that would result from the
average because that's not what happened at the BZA.

COMMISSIONER MAY: Or, alternatively, if we
are going to say it has to be an absolute number, then
they could argue that it needs to be a higher number
on the basis of their average.

CHATIRPERSON MITTEN: They can argue whatever
they want. I think we need to try and put ourselves
into the posture of the BZA and respect what they did
and we are just interpreting what they did and wrote.

COMMISSIONER MAY: Right. I'm as entirely
convinced that there was no indication that averaging
was not a factor. This is not doubting anything that
you read oOr saw. I just recall seeing information
that was presented as part of the further processing
that to me indicated that there was some discussion or
some submission on the record.

Now, granted, it may not have been present
in the mind of all of the BZA members at the time the
decision making occurred but, as I recall, there was
an indication and some correspondence or what have you

that this is how they did it and they were on record
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in theory a long time ago about how they did it.
Whether they were justified in doing that way I can't
say, or whether somebody should have pointed out to
them at that time that they were operating under a
false impression of what they should be doing.

So long as the stay of the enforcement stays
in place until we have had a chance to hear input on
the case, then I have no problem with abiding by the
notion that it has to be a hard and fast cap.

CHATRPERSON MITTEN: What I would propose
because if we make it open-ended then there's no
incentive for the wuniversity to come back to wus
because they will say, "Oh, fine. There's been no
interpretation made." What I would propose is that we
limit the stay of the enforcement of paragraph 26 or
enforcement based on paragraph 26 for a year from now.

In the meantime the university is Jjust
starting a new admission cycle so they are perfectly
capable of coming into compliance with the cap as we
interpret the gap for the BZA. Then if they want to
modify the order and have a hearing on a proposed
modification to either raise the absolute gap or use
averaging, then we can do that in the meantime.
That's what I would move.

COMMISSIONER PARSONS: Second.
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COMMISSIONER MAY: Okay. I would note that
while they have a year, they are going to start making
acceptances very shortly.

CHAIRPERSON MITTEN: Right.

COMMISSIONER MAY: There 1s some arcane
calculations that go into what numbers they can accept
at different times of the year that all build up to
the desired capacity. I would not be surprised at all
if the university is on record in a very short time
arguing that they need a different approach to that.

I'm just throwing that out there. I don't
know whether that different approach needs more time
or whether the approach means that they need some
other area of flexibility. I think we should
acknowledge the fact that we have some appreciation
for how complex the involvement process is.

CHAIRPERSON MITTEN: We absolutely do. I'm
sure even though we have some appreciation we don't
have a full appreciation. We are trying to proceed
and be respectful of the decision that was made by the
BZA and also allow the applicant, the university, to
avail themselves of the opportunity to modify the
order and have that be considered in an open hearing.

COMMISSIONER MAY: Right. That's fine.

CHAIRPERSON MITTEN: All right?
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COMMISSIONER MAY: Okay.

CHAIRPERSON MITTEN: Any further discussion?

COMMISSIONER HOOD: Madam Chair, I was just
wondering, very quickly, have we put a lot of thought
through this giving them a whole year? I would rather
hear something from them sooner than later. I don't
know. A whole year? There's time for another campus
plan by then.

CHATRPERSON MITTEN: It feels 1like that but
I'm not sure that's -- I think the reason for another
year is because then that allows them to go through --
I mean, if they come back to us 11 months from now and

say, "Oh, we're filing for a modification and, by the

way, we can't come into compliance with this
interpretation," that's not really going to make a
compelling case. I think they would come back to us

very quickly.

COMMISSIONER MAY: I would agree. I think
they are going to be back to us very quickly.

COMMISSIONER HOOD: Okay.

CHAIRPERSON MITTEN: Any further discussion?
All those in favor, please say aye.

ALL: Aye.

CHAIRPERSON MITTEN: Any opposed?

Mrs. Schellin.
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MS. SCHELLIN: Yes. Staff will record the
vote four to zero to one to provide for a limited stay
of paragraph 26 in Case No. 02-32, Commissioner Mitten
moving, Commissioner Persons seconding, Commissioner
Hood and May in favor, Commissioner Hannaham not
present, not voting.

CHAIRPERSON MITTEN: Thank vyou. I would
just note for the record that we are now losing Mr.
Parsons. We're going to take a five-minute break and
we'll be back quick.

(Whereupon, at 4:43 p.m. off the record
until 4:49 p.m.)

CHAIRPERSON MITTEN: Great. We're back on
the record. Now we will move back up the agenda to
proposed action for Case No. 02-28 which is the text
amendment regarding the police department, general and
local facilities.

I would just ask if you two want to keep
talking that you go out in the hall. Thanks. You
don't want to distract this crowd of people we have
here.

We have the proposed rulemaking in front of
us. I think the only area of confusion -- well, there
may be other areas of confusion but significant area

of confusion was whether or not the parking
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requirements were intended to apply to expansions of
existing facilities or facilities that were
constructed prior to the date of this rulemaking. The
version that you have in front of you would not apply
the parking requirements in those circumstances. Any
questions? Then I would move approval of Case No. 02-
28.

COMMISSIONER HOOD: Second.

CHAIRPERSON MITTEN: Any discussion? All
those in favor, please say aye.

ALL: Aye.

CHAIRPERSON MITTEN: Any opposed?

Mrs. Schellin.

MS. SCHELLIN: Yes. Staff will record the
vote three to zero to two to approve proposed action
in Case No. 02-28, Commissioner Mitten moving,
Commissioner Hood seconding, Commissioner May in
favor, Commissioners Hannaham and Parsons not present,
not voting.

CHAIRPERSON MITTEN: Thank you. The only
other item is the piece of correspondence that we
received regarding the Van Ness School and the Arthur
Capper/Carrollsburg Planned Unit Development. This
would be Case Nos. 03-12 and 03-13. There's actually

two pieces of correspondence.
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One is a cover letter from Whayne Quin and
then the other is from the superintendent of D.C.
Public Schools where they would like to be included in
the PUD site and that they would like to be involved
in the further planning of the project as it moves
through the process.

Notwithstanding the letter from
Superintendent Vance, the attorney for the applicant
says that the applicant's will not be amending their
preliminary PUD application to include the school but
will instead include it when we go to the second stage
PUD which is a little bit frustrating because then it
really doesn't allow us to consider it. We cannot
just hope in the future that they will include it in
the second stage PUD.

I would like to ask, Mr. Bergstein, in the
event that the applicant were to amend their
application to include the Van Ness School site
inasmuch as we all were asking for that at the
hearing, would there be a necessity to readvertise and
have another hearing?

MR. BERGSTEIN: No, Madam Chair. I don't
think so because, as you just indicated, the issue was
discussed at the hearing and it had been anticipated

that type of amendment could have been proposed.
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CHAIRPERSON MITTEN: Thank you. Then based
on Mr. Bergstein's comments and what we have in front
of us, I would ask the Office of Planning to -- again,
we can't force anybody to do anything but we really
have made some progress here and, vyet, we still are
falling short of our goal.

I don't think there would be anything that
would impede the applicant at this point from amending
their application to include the Van Ness School so if
you could convey that to them and ask them again to
amend the application to include it, that would be
helpful.

Are there any other matters to come before
the Commission today, Mr. Bastida?

MR. BASTIDA: No, Madam Chairman. The rest

of the agenda is self-explanatory. The staff has no
recommendations.

CHAIRPERSON MITTEN: Thank you. If there
are no questions, comments, we're adjourned. Thank
you.

(Whereupon, at 4:54 p.m. the meeting was

adjourned.)
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